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IN THE SUPREME COURT OF THE STATE OF IDAHO 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appellants-Cross Respondents, 
vs. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Defendant-Respondent-Cross Appellant, 
and 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Defendand. 
Supreme Court Case No. 38121 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
HONORABLE CHERI C. COPSEY 
ROBERT B. BURNS 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
JASON S. RISCH 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
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Date: 12/3/2010 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 11 :25 AM ROA Report 
Page 1 of 5 Case: CV-OC-2009-09337 Current Judge: Cheri C. Copsey 
Thomas E Stevenson, etal. vs. 323 Jefferson LLC, etal. 
Thomas E Stevenson, Vicki Jan Stevenson vs. 323 Jefferson LLC, Windermere Real Estate Capitol Group Inc, Dan 
Givens, Steve Osburn 
Date Code User Judge 
5/18/2009 NCOC CCHOLMEE New Case Filed - Other Claims Cheri C. Copsey 
COMP CCHOLMEE Complaint Filed Cheri C. Copsey 
SMFI CCHOLMEE (2) Summons Filed Cheri C. Copsey 
5/26/2009 AFOS MCBIEHKJ Affidavit Of Service 5/21/09 Cheri C. Copsey 
5/27/2009 AFOS CCNELSRF Affidavit Of Service 05/21/09 Cheri C. Copsey 
6/11/2009 NOAP CCLYKEAL Notice Of Appearance (Risch for Windermere Cheri C. Copsey 
Real Estate/ Capital Group Inc) 
6/19/2009 ANSW CCLYKEAL Answer (Bolinder for 323 Jefferson LLC} Cheri C. Copsey 
6/23/2009 AMEN CCMCLILI Amended Certificate of Service Cheri C. Copsey 
6/24/2009 NOID MCBIEHKJ Notice Of Intent To Take Default Cheri C. Copsey 
8/26/2009 STIP MCBIEHKJ Stipulation Re Dismissal of Claims with Prejudice Cheri C. Copsey 
8/28/2009 OROS TCWEAT~IB Order Of Dismissal Cheri C. Copsey 
CDIS TCWEATJB Civil Disposition entered for: 323 Jefferson LLC, Cheri C. Copsey 
Defendant; Windermere Real Estate Capitol 
Group Inc, Defendant; Stevenson, Thomas E, 
Plaintiff; Stevenson, Vicki Jan, Plaintiff. Filing 
date: 8/28/2009 
CDIS TCWEAT~IB Civil Disposition entered for: Windermere Real Cheri C. Copsey 
Estate Capitol Group Inc, Defendant; Stevenson, 
Thomas E, Plaintiff; Stevenson, Vicki Jan, 
Plaintiff; Stevenson, Vicki Jan, Plaintiff. Filing 
date: 8/28/2009 
STAT TCWEATJB STATUS CHANGED: Closed Cheri C. Copsey 
ANSW CCHOLMEE Answer and Counterclaim (Risch for Windermere Cheri C. Copsey 
Real Estate/Capitol Group Inc) 
8/31/2009 SMFI CCBOURPT Summons Filed Cheri C. Copsey 
10/9/2009 HRSC TCWEATJB Hearing Scheduled (Status by Phone Cheri C. Copsey 
11/06/2009 08:30 AM) 
10/21/2009 ANSW CCRANDJD Answer Counterclaim and Third-Party Complaint Cheri C. Copsey 
(Bradbury for 323 Jefferson LLC} 
SMFI CCRANDJD (2) Summons Filed Cheri C. Copsey 
11/5/2009 CONT TCWEATJB Continued (Status by Phone 12/04/2009 08:30 Cheri C. Copsey 
AM) 
12/3/2009 ANSW CCLATICJ Answer to Counterclaim and Third Party Cheri C. Copsey 
Complaint (Risch for Windermere Real 
Estate/Capital Group, Inc.) 
12/4/2009 HRHD TCWEAT~IB Hearing result for Status by Phone held on Cheri C. Copsey 
12/04/2009 08:30 AM: Hearing Held 
12/8/2009 SCHE TCWEATJB Scheduling Order Cheri C. Copsey 
HRSC TCWEATJB Hearing Scheduled (Jury Trial 09/27/2010 09:00 Cheri C. Copsey 
AM) 5d 
HRSC TCWEATJB Hearing Scheduled (Pretrial Conference Cheri C. Copsey 
09/09/2010 04:30 PM) 
1/22/2010 NOTS CCWATSCL Notice Of Service Cheri C. Copsey 
000003
Date: 12/3/2010 
Time: 11 :25 AM 
Page 2 of 5 
Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-OC-2009-09337 Current Judge: Cheri C. Copsey 
Thomas E Stevenson, etal. vs. 323 Jefferson LLC, etal. 
User: CCTHIEBJ 
Thomas E Stevenson, Vicki Jan Stevenson vs. 323 Jefferson LLC, Windermere Real Estate Capitol Group Inc, Dan 
Givens, Steve Osburn 
Date Code User Judge 
2/2/2010 SUBC CCRANDJD Substitution Of Counsel (Mollerup for Dan Cheri C. Copsey 
Givens) 
2/26/2010 NOTS CCMCLILI Notice Of Service Cheri C. Copsey 
NOTS CCKELLMA Notice Of Service Cheri C. Copsey 
3/1/2010 MOTN CCBOURPT Windermere's Motion to Dismiss for Failure to Cheri C. Copsey 
State a Claim upon Which Relief Can be Granted 
MEMO CCBOURPT Memorandum in Support of Motion Cheri C. Copsey 
3/2/2010 NOHG CCMCLILI Notice Of Hearing Cheri C. Copsey 
HRSC CCMCLILI Hearing Scheduled (Motion to Dismiss Cheri C. Copsey 
04/08/2010 03:00 PM) re:Motion to Dismiss for 
Failure to State a Claim Upon Which Relief Can 
be Granted 
3/5/2010 MOSJ CCWRIGRM Plaintiff Stevensons Motion For Summary Cheri C. Copsey 
Judgment 
AFFD CCWRIGRM Affidavit of Robert B Burns Cheri C. Copsey 
AFFD CCWRIGRM Affidavit of Thomas E Stevenson Cheri C. Copsey 
AFFD CCWRIGRM Affidavit of Anna L Arrants Cheri C. Copsey 
MEMO CCWRIGRM Memorandum in Support of Plaintiffs Motion Cheri C. Copsey 
3/9/2010 NOTC CCLATICJ Notice of Errata re Memorandum in Support of Cheri C. Copsey 
Plaintiffs Stevensons' Motion for Summary 
Judgment 
MEMO CCLATICJ Plaintiffs Stevensons' Memorandum in Opposition Cheri C. Copsey 
to Windermere's Motion to Dismiss 
3/11/2010 MOTN CCWRIGRM Windermeres Motion to Strike Cheri C. Copsey 
NOTH CCWRIGRM Notice Of Hearing (03/25/10@ 4:00pm) Cheri C. Copsey 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Cheri C. Copsey 
03/25/2010 04:00 PM) Motion to Strike 
OBJT CCWRIGRM Objection to Plaintiffs Scheduling Request Cheri C. Copsey 
NOTH CCWRIGRM Notice Of Hearing (03/25/10@ 4:00pm) Cheri C. Copsey 
3/12/2010 REPL MCBIEHKJ Response to Motion to Strike Cheri C. Copsey 
REPL MCBIEHKJ Reply to Objection to Scheduling Request Cheri C. Copsey 
3/25/2010 DCHH TCWEATJB Hearing result for Hearing Scheduled held on Cheri C. Copsey 
03/25/2010 04:00 PM: District Court Hearing Hele 
Court Reporter: Sue Wolf 
Number of Transcript Pages for this hearing 
estimated: Under 100 Pages 
HRVC TCWEATJB Hearing result for Motion to Dismiss held on Cheri C. Copsey 
04/08/2010 03:00 PM: Hearing Vacated re: 
Motion to Dismiss for Failure to State a Claim 
Upon Which Relief Can be Granted 
HRSC TCWEATJB Hearing Scheduled (Motion for Summary 
Judgment 05/20/2010 03:30 PM) 
Cheri C. Copsey 
4/8/2010 MOSJ CCDWONCP Windemere's Motion For Summary Judgment Cheri C. Copsey 
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Date: 12/3/2010 Fourth Judicial District Court - Ada County User: CCTHIEBJ 
Time: 11 :25 AM ROA Report 
Page 3 of 5 Case: CV-OC-2009-09337 Current Judge: Cheri C. Copsey 
Thomas E Stevenson, etal. vs. 323 Jefferson LLC, etal. 
Thomas E Stevenson, Vicki Jan Stevenson vs. 323 Jefferson LLC, Windermere Real Estate Capitol Group Inc, Dan 
Givens, Steve Osburn 
Date Code User Judge 
4/8/2010 AFFD CCDWONCP Affidavit of Steve Osborn in Support of Cheri C. Copsey 
Windemere's Motion for Summary Judgment 
MEMO CCDWONCP Memorandum in Support of Windermere's Motion Cheri C. Copsey 
for Summary Judgment 
4/15/2010 MEMO CCWRIGRM Windermeres Memorandum in Opposition to Cheri C. Copsey 
Plaintiffs Motion for Summary Judgment 
AFFD CCWRIGRM Affidavit of Dan Givens Cheri C. Copsey 
AFFD CCWRIGRM Affidavit of Jason S Risch Cheri C. Copsey 
4/23/2010 RQST CCRAND,ID Request for Clarification and Objection and Cheri C. Copsey 
Motion to Strike 
4/27/2010 MISC CCMASTLW CounterclaimanU3rd-Party Plaintiff 323 Cheri C. Copsey 
Jefferson's Disclosure of Expert Witnesses 
5/5/2010 REPL CCMCLILI Wlndermere's Reply to Plaintiffs Request for Cheri C. Copsey 
Clarification, Objection & Motion to Strike 
5/6/2010 SCHE TCWEATJB Scheduling Order Cheri C. Copsey 
CONT TCWEATJB Continued (Motion for Summary Judgment Cheri C. Copsey 
07/15/2010 03:30 PM) 
5/21/2010 MEMO CCHOLMEE Memorandum in Opposition to Motion for Cheri C. Copsey 
Summary Judgment 
AFFD CCHOLMEE Second Affidavit of Thomas E Stevenson Cheri C. Copsey 
5/27/2010 DEWI CCSIMMSM Windermere Real Estate/Capital Group, Inc. and Cheri C. Copsey 
Steve Osburn's Disclosure of Expert Witness 
5/28/2010 RPLY CCLATICJ Reply Memorandum in Support of Plaintiffs Cheri C. Copsey 
Stevensons' Motion for Summary Judgment and 
in Opposition to Defendant Windermere's Motion 
to Amend Discovery 
REPL CCMASTLW Reply Memorandum in Support of Motion for Cheri C. Copsey 
Summary Judgment 
6/28/2010 NOTS CCWRIGRM (2) Notice Of Service Cheri C. Copsey 
7/15/2010 DCHH TCWEATJB Hearing result for Motion for Summary Judgment Cheri C. Copsey 
held on 07/15/2010 03:30 PM: District Court 
Hearing Held 
Court Reporter: Robin Lee 
Number of Transcript Pages for this hearing 
estimated: Under 100 Pages 
8/5/2010 ORDR CCNELSRF Decision and Order RE: Cross Motions for Cheri C. Copsey 
Summary Judgment 
8/16/2010 MEMC CCWRIGRM Memorandum Of Costs And Attorney Fees Cheri C. Copsey 
AFFD CCWRIGRM Affidavit of John R Jameson Cheri C. Copsey 
AFFD CCWRIGRM Affidavit of Jason S Risch Cheri C. Copsey 
NOTH CCWRIGRM Notice Of Hearing (09/02/10@ 3:30pm) Cheri C. Copsey 
HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled Cheri C. Copsey 
09/02/2010 03:30 PM) Order of Dismissal 
8/20/2010 NOTC MCBIEHKJ Notice of Non Opposition to Entry of Order of Cheri C. Copsey 
Dismissal 
000005
Date: 12/3/201 O 
Time: 11 :25 AM 
Page 4 of 5 
Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-OC-2009-09337 Current Judge: Cheri C. Copsey 
Thomas E Stevenson, etal. vs. 323 Jefferson LLC, etal. 
User: CCTHIEBJ 
Thomas E Stevenson, Vicki Jan Stevenson vs. 323 Jefferson LLC, Windermere Real Estate Capitol Group Inc, Dan 
Givens, Steve Osburn 
Date Code User Judge 
8/25/2010 OROS TCWEATJB Order Of Dismissal Cheri C. Copsey 
HRVC TCWEAT~IB Hearing result for Hearing Scheduled held on Cheri C. Copsey 
09/02/2010 03:30 PM: Hearing Vacated 
HRVC TCWEATJB Hearing result for Pretrial Conference held on Cheri C. Copsey 
09/09/2010 04:30 PM: Hearing Vacated 
HRVC TCWEATJB Hearing result for Jury Trial held on 09/27/2010 Cheri C. Copsey 
09:00 AM: Hearing Vacated 
CDIS TCWEATJB Civil Disposition entered for: Windermere Real Cheri C. Copsey 
Estate Capitol Group Inc, Defendant; Stevenson, 
Thomas E, Plaintiff; Stevenson, Vicki Jan, 
Plaintiff. Filing date: 8/25/2010 
STAT TCWEAT~IB STATUS CHANGED: Closed Cheri C. Copsey 
8/26/2010 NOTC CCSULLJA 323 Jefferson, LLC's Notice of Non-Opposition to Cheri C. Copsey 
Entry of Proposed Order of Dismissal with 
Prejudice and Rule 54(b) Certificate 
NOTC CCSULLJA Dan Givens' Notice of Non-Opposition to Entry of Cheri C. Copsey 
Proposed Order of Dismissal with Prejudice and 
Rule 54(b) Certificate 
STIP CCSULLJA Stipulation to Vacate Trial Cheri C. Copsey 
8/27/2010 MOTN MCBIEHKJ Motion to Disallow Certain Costs and Fees Cheri C. Copsey 
9/1/2010 NOHG CCGARDAL Notice Of Hearing 9.16.10 @ 4 pm Cheri C. Copsey 
HRSC CCGARDAL Hearing Scheduled (Hearing Scheduled Cheri C. Copsey 
09/16/2010 04:00 PM) 
9/2/2010 STAT CCGARDAL STATUS CHANGED: Closed pending clerk Cheri C. Copsey 
action 
9/16/2010 DCHH CCCHILER Hearing result for Hearing Scheduled held on Cheri C. Copsey 
09/16/2010 04:00 PM: District Court Hearing Heh 
Court Reporter: Kim Madsen 
Number of Transcript Pages for this hearing 
estimated: less than 100 
AFFD DCDANSEL Supplemental Affidavit of John R. Jameson Re: Cheri C. Copsey 
Costs and Attorney Fees 
AFFD DCDANSEL Supplemental Affidavidt of Jason S. Risch Re: Cheri C. Copsey 
Costs and Attorney Fees 
9/17/2010 OBJE MCBIEHKJ Objection to Fees Claimed in Supplemental Cheri C. Copsey 
Affidavits 
9/21/2010 ORDR DCDANSEL Order Granting Costs and Attorney Fees Cheri C. Copsey 
STAT DCDANSEL STATUS CHANGED: closed Cheri C. Copsey 
10/5/2010 APSC CCTHIEBJ Appealed To The Supreme Court Cheri C. Copsey 
10/7/2010 NOTA CCNELSRF Amended Notice of Appeal Cheri C. Copsey 
10/15/2010 NOTA CCHOLMEE Second Amended Notice of Appeal Cheri C. Copsey 
10/22/2010 JDMT TCWEATJB Judgment Awarding Attorney Fees Cheri C. Copsey 
10/26/2010 NOTA CCTHIEBJ Notice of Cross-Appeal Cheri C. Copsey 
11/23/2010 NOTC CCTHIEBJ (2) Notice Of Transcript Lodged - Supreme Court Cheri C. Copsey 
Docket No. 38121 
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ROA Report 
Case: CV-OC-2009-09337 Current Judge: Cheri C. Copsey 
Thomas E Stevenson, etal. vs. 323 Jefferson LLC, etal. 
User: CCTHIEBJ 
Thomas E Stevenson, Vicki Jan Stevenson vs. 323 Jefferson LLC, Windermere Real Estate Capitol Group Inc, Dan 













Application for Stay of Execution Cheri C. Copsey 
Notice of Tender of Cash Bond to Stay Execution Cheri C. Copsey 
of Judgment Pending Appeal 
Defendant Windermere Real Estate Notice of Cheri C. Copsey 
Non-Objection to Application for Stay of Execution 
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Robert B. Bums, ISB No. 3744 
MOFFA TT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
NO. ·----;F~1Lcreo_-}?;--,.""---
A.M ____ -JI_M..,...,c;;I---
_;. l?fW-tt;:, NA~:il~l7-iG, Ci~,,. , 
:lv I: HOLME~: 
1).f/;'1,.'.P 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
EST ATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
CaseNoPV O C O 90 933 7 
COMPLAINT AND DEMAND FOR 
JURY TRIAL 
Fee Category: A 
Filing Fee: $88.00 
COMPLAINT AND DEMAND FOR JURY TRIAL - 1 Client 12244 76.1 
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Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson, for their complaint (the 
"Complaint") against Defendant 323 Jefferson LLC ("Jefferson") and Defendant Windermere 
Real Estate/Capital Group, Inc. ("Windermere") in this action, allege as follows: 
PARTIES 
1. Plaintiffs are a married couple residing in Ada County, Idaho. 
2. Defendant Jefferson is an Idaho limited liability company having its 
principal place of business in Ada County, Idaho. 
3. Defendant Windermere is a corporation having its principal place of 
business in Ada County, Idaho. 
GENERAL ALLEGATIONS 
4. Plaintiffs and Jefferson entered into that certain Real Estate Purchase and 
Sale Agreement and Receipt for Earnest Money for the Jefferson Condominiums, dated 
January 23, 2008, as modified by multiple addendums (as so modified, the "PSA"), pursuant to 
which Jefferson agreed to convey to Plaintiffs a residential condominium unit referred to in the 
PSA as "Unit Number 602" being constructed at 323 E. Jefferson, Boise, Idaho. 
5. By Addendum #2 to the PSA, dated July 21, 2008, (a) Plaintiffs and 
Jefferson specified that the legal description for Unit Number 602 was as set forth in Exhibit A 
attached hereto, which is the only legal description for Unit Number 602 specified in or by the 
PSA, and that the closing of the transaction would occur on or before March 1, 2009, and 
(b) Plaintiffs authorized the distribution to Jefferson of the total $38,000.00 earnest money 
deposit made by Plaintiffs pursuant to the terms of the PSA. 
COMPLAINT AND DEMAND FOR JURY TRIAL - 2 Client: 1224476.1 
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6. Based on Plaintiffs' information and belief, Jefferson received the 
aforesaid $38,000.00 sum and paid a portion thereof to Windermere for its brokerage services 
relating to the PSA. 
7. By check dated August 8, 2008, Plaintiffs paid Jefferson the sum of 
$1,880.00 for the cost of certain design options and upgrades pertaining to Unit Number 602. 
8. The legal description for Unit Number 602 used in the PSA is inadequate 
and deficient as a matter of Idaho law, and the PSA has therefore been at all times invalid and 
unenforceable in law and in equity. 
9. Unit Number 602 was not conveyed by Jefferson to Plaintiffs, nor did 
Plaintiffs ever take possession thereof, make improvements thereto, or pay any taxes thereon. 
10. By letter dated April 3, 2009, sent by counsel for Plaintiffs to Jefferson's 
counsel, with a copy to Windermere's broker Steve Osburn, Plaintiffs demanded a return of their 
aforesaid $39,880.00 in payments made under and pursuant to the terms of the invalid and 
unenforceable PSA. Neither Jefferson nor Windermere, however, have returned to Plaintiffs the 
portion of such payments received and retained by them. 
COUNT I - UNJUST ENRICHMENT 
(Against Both Defendants) 
11. Plaintiffs hereby incorporate the foregoing paragraphs of this Complaint 
as though herein set forth in full. 
12. By reason of the foregoing allegations, Jefferson and Windermere have 
each been unjustly enriched in an amount equal to the respective portions of Plaintiffs' aforesaid 
$39,880.00 in payments retained by them. 
COMPLAINT AND DEMAND FOR JURY TRIAL - 3 Client: 1224476.1 
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COUNT II - BREACH OF CONTRACT 
(Against Jefferson Only) 
13. Plaintiffs hereby incorporate the foregoing paragraphs of this Complaint 
as though herein set forth in full. 
14. By reason of Jefferson's failure to complete Unit Number 602 in a timely 
manner and so as to allow for a closing of the transaction on or before March 1, 2009, as 
specified in the PSA, Jefferson defaulted under the PSA. 
15. Notwithstanding its aforesaid default, Jefferson repudiated all of its 
obligations under the PSA by letter of its counsel dated March 9, 2009, to Plaintiffs, which 
repudiation was accepted by the April 3, 2009, letter by counsel for Plaintiffs referenced in 
paragraph 10, above. 
16. By reason of the foregoing allegations, Jefferson is liable for damages 
incurred by Plaintiffs in the amount of $39,880.00. 
ATTORNEY FEES AND COSTS 
1 7. Plaintiffs have been required to engage counsel to represent them in this 
matter and are therefore entitled to recover their costs and reasonable attorney's fees pursuant to 
the tenns of the PSA and Idaho Code Sections 12-120 and/or 12-121, in an amount established 
upon proof to the Court. 
PRAYER 
WHEREFORE, Plaintiffs pray for judgment against Defendants as follows: 
1. for restitution or damages, as applicable, in the amount established at trial; 
2. for prejudgment interest at the statutory rate on the amount awarded 
Plaintiffs; 
3. for Plaintiffs' costs and reasonable attorney's fees; and 
COMPLAINT AND DEMAND FOR JURY TRIAL - 4 Client: 12244 76.1 
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proper. 
4. for such other and further relief as the Court may determine to be just and 
DEMAND FOR JURY TRIAL 
Plaintiffs hereby demand a trial by jury. 
DATED this 18th day of May 2009. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
COMPLAINT AND DEMAND FOR JURY TRIAL - 5 Client:1224476.1 
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EXHIBIT A TO THE SPECIAL WARRANTY DEED 
Legal Description Unit 602 as follows: 




L. Edward Miller, ISB No. 2112 
Erik J. Bolinder, ISB No. 5676 
Givens Pursley LLP 
601 West Bannock Street 
Boise, Idaho 83 702 
Telephone: 208.388.1200 
Facsimile: 208.3 88.1300 
edmiller@givenspursley.com 
e bo 1 inder@gi venspursley. com 
594898_ I ( I 0652-3) 
Attorneys for Defendant 323 Jefferson LLC 
NO. ~izJM:!12:2 3 
A.M--
JUtJ 1 s 2009 
J. DAVID NAVARRO, C!ork 
9yA. LYKE. 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
VS. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corpora ti on 
Defendants. 
Case No. CV OC 0909337 
DEFENDANT 323 JEFFERSON LLC'S 
ANSWER TO COMPLAINT 
Filing Fee $58.00 
COMES NOW Defendant 323 Jefferson LLC ("Jefferson"), by and through its attorneys 
of record, Givens Pursley, LLP, and answers Plaintiff's Complaint and alleges and asserts as 
follows: 
ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 1 
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PARTIES 
I. Jefferson lacks sufficient information to either admit or deny the allegations 
contained in paragraph 1 of Plaintiffs Complaint and Demand for Jury Trial and therefore denies 
the same. 
2. Defendant Jefferson admits the allegations contained in paragraph 2 of Plaintiffs 
Complaint and Demand for Jury Trial. 
3. The allegations contained in paragraph 3 of Plaintiffs Complaint and Demand for 
Jury Trial are not directed to Jefferson. Jefferson lacks sufficient information to either admit or 
deny the same and, therefore, denies the same. 
GENERAL ALLEGATIONS 
4. Defendant Jefferson admits that it entered into that certain Real Estate Purchase 
and Sale Agreement and Deposit for Earnest Money for Unit 602 of the Jefferson Condominiums 
located at 323 E. Jefferson Street, Boise, Idaho, dated January 23, 2008 and as modified by 
certain addendums, including an addendum dated July 21, 2008 (as so modified, the "PSA"). 
Defendant Jefferson states that the terms of the PSA speak for themselves and otherwise denies 
the remainder of the allegation contained in paragraph 4 of Plaintiffs' Complaint and Demand for 
Jury Trial. 
5. Defendant Jefferson admits to entering into Addendum #2 to the PSA dated July 
2 I, 2008. Defendant Jefferson admits that, pursuant to Addendum #2 to the PSA, the closing of 
the transaction was to occur on or before March 1, 2009. Defendant Jefferson admits that 
Plaintiff authorized distribution to Jefferson of the total $38,000.00 earnest money deposit made 
by Plaintiff pursuant to the terms of the PSA. Defendant Jefferson denies the remainder of the 
allegation contained in paragraph 5 of Plaintiffs' Complaint and Demand for Jury Trial. 
ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 2 
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6. Defendant Jefferson admits the allegations contained in paragraph 6 of Plaintiffs 
Complaint and Demand for Jury Trial. 
7. Defendant Jefferson admits the allegations contained in paragraph 7 of Plaintiffs 
Complaint and Demand for Jury Trial. 
8. Defendant Jefferson denies the allegations contained in paragraph 8 of Plaintiffs 
Complaint and Demand for Jury Trial. 
9. Defendant Jefferson admits that Plaintiffs did not take physical control of Unit 
602 of the Jefferson Condominiums. Defendant Jefferson denies the remaining allegation 
contained in paragraph 9 of Plaintiffs Complaint and Demand for Jury Trial. 
10. Defendant Jefferson admits that counsel for Plaintiff sent a letter to counsel for 
Jefferson dated April 3, 2009 and further states that the letter speaks for itself. Jefferson admits 
that it has not returned or refunded payments received from Plaintiffs to Plaintiffs. Defendant 
Jefferson denies the remaining allegation in paragraph 10 of Plaintiffs' Complaint and Demand 
for Jury Trial. 
COUNT 1 - UNJUST ENRICHMENT 
(Against Both Defendants) 
11. To the extent not previously admitted, Defendant Jefferson denies the allegations 
contained in paragraph 11 of Plaintiffs Complaint and Demand for Jury Trial. 
12. Defendant Jefferson denies the allegations contained in paragraph 12 of Plaintiffs 
Complaint and Demand for Jury Trial. 
COUNT II - BREACH OF CONTRACT 
(Against Jefferson Only) 
13. To the extent not previously admitted, Defendant Jefferson denies the allegations 
contained in paragraph 13 of Plaintiffs Complaint and Demand for Jury Trial. 
ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 3 
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14. Defendant Jefferson denies the allegations contained in paragraph 14 of Plaintiffs 
Complaint and Demand for Jury Trial. 
15. Defendant Jefferson denies the allegations contained in paragraph 15 of Plaintiffs 
Complaint and Demand for Jury Trial. 
16. Defendant Jefferson denies the allegations contained in paragraph 16 of Plaintiffs 
Complaint and Demand for Jury Trial. 
FIRST DEFENSE 
17. The Complaint fails to state a claim upon which relief can be granted. 
SECOND DEFENSE 
18. Jefferson denies each and every allegation contained in Plaintiffs Complaint not 
expressly and specifically outlined. 
THIRD DEFENSE 
19. In January 2009, Plaintiffs committed an anticipatory breach by communicating 
to Jefferson's broker and/or agent Plaintiffs' intent not to close on the purchase of the 
condominium unit by March 1, 2009 as required under the PSA. 
FOURTH DEFENSE 
20. By letter dated February 24, 2009, sent by counsel for Jefferson to Plaintiffs, 
Plaintiffs were notified of their default under the PSA and then given an opportunity to cure said 
default within ten (10) days of said notice of default as provided in the terms of the PSA. 
21. Plaintiffs failed to cure the default within the ten ( 10) day period as provided in 
the PSA and, therefore, breached the PSA. 
ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 4 
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FIFTH DEFENSE 
22. Plaintiffs have waived and/or are estopped from asserting the claims asserted in 
Plaintiffs' Complaint and Demand for Jury Trial. 
SIXTH DEFNESE 
23. Plaintiffs have acted in bad faith and have breached an implied covenant of good 
faith and fair dealing by notifying Jefferson through its agent of their intent not to perform yet 
later claiming a willingness to close the purchase after the March 1, 2009 closing dated as an 
effort to recover the damages sough in Plaintiffs' Complaint. 
SEVENTH DEFENSE 
24. Plaintiffs are barred from challenging the validity of the PSA due to Plaintiffs' 
partial performance thereunder. 
EIGHTH DEFENSE 
25. Discovery is ongoing on this matter, and because of such ongoing discovery, 
Defendant Jefferson respectfully reserves the right to amend and/or supplement this Answer as 
may be necessary. 
ATTORNEY FEES AND COSTS 
26. Defendant Jefferson has been required to engage the law firm of Givens Pursley, 
LLP to defend against the allegations of Plaintiffs Complaint and Demand for Jury Trial and is 
entitled, under Idaho law, including, but not limited to Idaho Code § § 12-120 and 12-121, and 
other applicable statutory provisions, to recover their reasonable attorney's fees and costs 
incurred with the defense in this matter. 
ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL - 5 
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PRAYER 
WHEREFORE, having fully answered Plaintiffs Complaint and Demand for Jury Trial, 
Defendant Jefferson prays for relief as follows: 
1. That Plaintiffs take nothing and their Complaint and Demand for Jury Trial be 
dismissed with prejudice; 
2. That a declaratory judgment be entered in form of Jefferson declaring Jefferson's 
right under the provisions of the PSA to retain the earnest money and fees previously paid by 
Plaintiffs. 
3. That Defendant Jefferson be awarded its reasonable attorney's fees and costs in 
defending this action; and 
4. That the Court award such further and other relief as it deems proper. 
DA TED this 19th day of June, 2009. 
Givens Pursley LLP 
Bx:~, ?ErikJ.nder,ofth 
Attorneys for Defendant, 323 Jefferson LLC 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 19th day of June, 2009, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
Robert B. Bums 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
IO I S. Capitol Boulevard, 10th Floor 
Post Office Box 829 
Boise, Idaho 83 702 
Attorneys for Plaintiffs 
Lu.S.Mail 
__ Overnight Mail 
__ Hand Delivery 
__ Fax(208)343-3232 
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' I, 
Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
IO I S. Capitol Blvd., I 0th Floor 
Post Office Box 829 
Boise, Idaho 83 70 I 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
J. DAViD N!WARRO, Clerk 
By KATHY J. BIEHL 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON. husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
Case No. CV OC 0909337 
STIPULATION OF THOMAS E. 
STEVENSON, VICKI JAN 
STEVENSON AND 323 JEFFERSON' 
LLC RE: DISMISSAL OF CLAIMS 
WITH PRE.JUDICE 
Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson Qointly, "Plaintiffs 
Stevenson") and Defendant 323 Jefferson LLC having heretofore settled all claims and disputes 
between them on the terms set forth in that certain Settlement Agreement and Mutual Release dated 
August 3, 2009, Plaintiffs Stevenson and Defendant 323 Jefferson LLC hereby stipulate to the 
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JEFFERSON LLC RE: DISMISSAL OF CLAIMS WITH PREJUDICE-1 cIient:133eos6.1 
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dismissal of all claims by or against each other, with prejudice, on the terms set forth in the Order 
of Dismissal attached hereto as Exhibit A. 
DATED this ).,'/~day of August, 2009. 
MOFFA TT, THOMAS, BARRETT, ROCK & FIELDS, 
CHARTERED 
DATED this '2-1 ~ day of August, 2009. 




Attorneys for Defendant 323 Jefferson LLC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 24th day of August 2009, I caused a true and 
correct copy of the foregoing STIPULATION OF THOMAS E. STEVENSON, VICKI JAN 
STEVENSON AND 323 JEFFERSON LLC RE: DISMISSAL OF CLAIMS WITH 
PREJUDICE to be served by the method indicated below, and addressed to the following: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. 
L. Edward Miller 
Erik J. Bolinder 
GIVENS PURSLEY LLP 
601 W. Bannock St. 
Boise, ID 83702 
Facsimile (208) 388.1300 
Attorneys/or Defendant 323 Jefferson LLC 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK& 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
-
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WD\TDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
Case No. CV OC 0909337 
ORDER OF DISMISSAL 
Counsel for Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson Gointly, 
"Plaintiffs Stevenson") and for Defendant 323 Jefferson LLC having stipulated to dismissal on 
the following terms, and the Court being duly advised in the premises; 
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-· 
IT IS HEREBY ORDERED as follows: 
1. All claims which were or could have been raised in this action by 
Plaintiffs Stevenson against Defendant 323 Jefferson LLC or by Defendant 323 Jefferson LLC 
against Plaintiffs Stevenson are hereby dismissed with prejudice. 
2. The foregoing dismissal is without prejudice to the pending claims in this 
action of Plaintiffs Stevenson against Defendant Windermere Real Estate/Capital Group, Inc. 
3. Plaintiffs Stevenson and Defendant 323 Jefferson LLC shall bear their 
own attorneys fees and costs incurred in this action. 
DATED this __ day of _________ , 2009. 
ORDER OF DISMISSAL - 2 




CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this __ day of _______ , 2009, I 
caused a true and correct copy of the foregoing ORDER OF DISMISSAL to be served by the 
method indicated below, and addressed to the following: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. 
L. Edward Miller 
Erik J. Bolinder 
GIVENS PURSLEY LLP 
601 W. Bannock St. 
Boise, ID 83702 
Facsimile (208) 388.1300 
Attorneys for Defendant 323 Jefferson LLC 
Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701 
Facsimile (208) 385-5384 
Attorneys for Plaintiffs 
ORDER OF DISMISSAL - 3 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 






Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK& 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@rnoffatt.com 
24061.0000 
Attorneys for Plaintiffs 
'-" 
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AUG 2 8 2009 
J. DAVID NAVARRO, Clerk 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
Case No. CV OC 0909337 
ORDER OF DISMISSAL 
Counsel for Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson (jointly, 
"Plaintiffs Stevenson") and for Defendant 323 Jefferson LLC having stipulated to dismissal on 
the following terms, and the Court being duly advised in the premises; 
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IT IS HEREBY ORDERED as follows: 
1. All claims which were or could have been raised in this action by 
Plaintiffs Stevenson against Defendant 323 Jefferson LLC or by Defendant 323 Jefferson LLC 
against Plaintiffs Stevenson are hereby dismissed with prejudice. 
2. The foregoing dismissal is without prejudice to the pending claims in this 
action of Plaintiffs Stevenson against Defendant Windermere Real Estate/Capital Group, Inc. 
3. Plaintiffs Stevenson and Defendant 323 Jefferson LLC shall bear their 
own attorneys fees and costs incurred in this action. 
~ 
DATED this ~'r day of ~ , 2009. 
District Judge 
ORDER OF DISMISSAL - 2 Client: 1339071.1 
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CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ;J<{, day of Atw:t , 2009, I 
caused a true and correct copy of the foregoing ORDER OF DISMISSA to be served by the 
method indicated below, and addressed to the following: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. 
L. Edward Miller 
Erik J. Bolinder 
GIVENS PURSLEY LLP 
601 W. Bannock St. 
Boise, ID 83702 
Facsimile (208) 388. 1300 
Attorneys for Defendant 323 Jefferson LLC 
Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701 
Facsimile (208) 385-5384 
Attorneys for Plaintiffs 
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JASON S. RISCH (ISB # 6655) 
JOHN JAMESON (ISB#7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
E-mail: jrisch@rischpisca.com 
Attorneys for Defendant, Windermere Real Estate/Capital Group Inc. 
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Defendants. 
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GROUP, INC., Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho Limited 
Liability Company, 
Defendants. 
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Defendant Windermere Real Estate/Capital Group Inc., by and through its attorneys of 
record, the firm of Risch Pisca, PLLC, hereby answers Plaintiffs Complaint and Demand for Jury 
Trial filed May 18, 2009 as follows: 
ANSWER 
I. 
Windermere Real Estate/Capital Group Inc. is without sufficient knowledge to either admit 
or deny paragraphs 1, 2, 4, 5, 6, 7, 9, 10, 15 and 16 of Plaintiffs complaint and therefore denies the 
same. 
II. 
Windermere Real Estate/Capital Group Inc. admits paragraph 3. 
III. 
Windermere Real Estate/Capital Group Inc. specifically denies paragraphs 8, 12, 14, 17 
and all other allegations not specifically admitted herein. 
AFFIRMATIVE DEFENSE ONE 
Plaintiffs Complaint fails to state a claim against this Defendant upon which relief may be 
granted. 
AFFIRMATIVE DEFENSE TWO 
At no time was Plaintiff a client or customer of Windermere Real Estate/Capital Group Inc. 
and therefore no duties were owed to Plaintiff by Defendant, Windermere Real Estate/Capital 
Group Inc. 
ANSWER - Page 2 
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AFFIRMATIVE DEFENSE THREE 
Plaintiff's claims are barred by the doctrines of waiver, estoppels and or latches. 
AFFIRMATIVE DEFENSE FOUR 
Plaintiff was negligent or engaged in conduct which constitutes comparative fault or 
comparative responsibility under Idaho law. Plaintiff's negligence, comparative fault or 
comparative responsibility was the proximate cause of the damage of which Plaintiff complains. 
Plaintiff's comparative fault is equal to or greater than the fault, if any, of this Defendant barring 
Plaintiff from any recovery herein. In asserting this defense, this Defendant does not admit in any 
manner that it was negligent or at fault. 
AFFIRMATIVE DEFENSE FIVE 
Plaintiff intentionally or negligently breached its contract with Defendant, 323 Jefferson 
LLC thus barring any recovery from any Defendant hereto. 
COUNTERCLAIM 
Windermere Real Estate/Capital Group, Inc. makes a Complaint against Defendants 323 Jefferson 
LLC and hereby complains and alleges as follows: 
I. 
Windermere Real Estate/Capital Group, Inc. hereby incorporates all allegations of 
Plaintiff's Complaint herein and further incorporates all answers and matters previously set forth 
above by Windermere Real Estate/Capital Group Inc. into this Complaint as if fully set forth 
herein. 
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COUNT ONE 
BREACH OF REPRESENTATION CONTRACT 
II. 
Defendant 323 Jefferson LLC entered into a contract with Windermere Real Estate/Capital 
Group, Inc., titled "Exclusive Seller Representation Agreement", to sell, lease, or exchange the 
property located at 323 W. Jefferson/Jefferson Condominiums, Boise, Idaho. 
III. 
Defendant 323 Jefferson agreed that in the event that Windermere Real Estate/Capital 
Group, Inc. was able to procure a purchaser ready, willing, and able to purchase property located at 
323 W. Jefferson, Boise, Idaho, Defendant would pay Windermere Real Estate/Capital Group, Inc. 
a brokerage fee. 
IV. 
On or about January 23, 2008, a Real Estate Purchase Agreement was made between 
Defendant 323 Jefferson and Plaintiffs for the purchase of property described as 323 W. Jefferson, 
Unit 602, Boise, Idaho ("the property"). 
V. 
On or before the time of the formation of the Real Estate Purchase Agreement, 
Windermere Real Estate/Capital Group, Inc. procured Plaintiff as a ready, willing, and able 
purchaser. 
VI. 
On September 11, 2008, Defendant 323 Jefferson delivered to Windermere Real 
Estate/Capital Group, Inc. a check in the amount of $9500.00 as partial payment of a sales 
commission for the sale of the property to Plaintiffs. 
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VII. 
No other sales commission has been paid to Windermere Real Estate/Capital Group in 
relation to the sale of the property. 
VIII. 
As a direct and proximate result of Defendant 323 Jefferson's failure to pay the full amount 
owed under the Seller Representation Agreement, Windermere Real Estate/Capital Group, Inc. is 
damaged in an amount which will be proven to and will be determined by the jury at the trail of this 
action. 
COUNT TWO 
UNJUST ENRICHMENT FOR PROCUREMENT OF PURCHASER 
IX. 
Windermere Real Estate/Capital Group, Inc. realleges and incorporates all the facts and 
allegations set forth in Count One above as if fully set forth herein. 
X. 
From July 2008 to July 2009, Windermere Real Estate/Capital Group, Inc. performed 
services for Defendant 323 Jefferson in connection with the Exclusive Seller Representation 
Agreement. 
XI. 
Windermere Real Estate/Capital Group, Inc. was never fully compensated, as agreed, for 
services provided under the agreement. 
XII. 
Defendant 323 Jefferson received services of value for which Windermere Real 
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Estate/Capital Group, Inc. was never compensated. 
XIII. 
As a direct result of Defendant 323 Jefferson receiving services from Windermere Real 
Estate/Capital Group, Inc. for which it was not compensated, Defendant was unjustly enriched in 
an amount which will be proven to and will be determined by the jury at the trial of this action. 
COUNT THREE 
BREACH OF TERMINATION CONTRACT 
XIV. 
Windermere Real Estate/Capital Group, Inc. realleges and incorporates all the facts and 
allegations set forth in Count One and Count Two above as if fully set forth herein. 
XV. 
In a correspondence dated June 8, 2009, Defendant 323 Jefferson agreed to drop its 
"request for return of previous commission advances." 
XVI. 
In the same document, Defendant 323 Jefferson agreed to pay the commissions due to 
Windermere Real Estate/Capital Group, Inc. under the representation contract. 
XVII. 
Defendant 323 Jefferson, in a separate settlement agreement with Plaintiffs dated August 
3, 2009, failed to properly account for commission advances paid to Windermere Real 
Estate/Capital Group, Inc. and encouraged Plaintiff to pursue monies rightfully earned by 
Windermere Real Estate/Capital Group, Inc. 
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XVIII. 
Due to Defendant 323 Jefferson's failure to account for the $9500 paid to Windermere 
Real Estate/Capital Group, Inc. as commission advances paid, Windermere Real Estate/Capital 
Group, Inc. is now being asked to pay said amount to Plaintiffs all in breach of the termination 
contract. 
XIX. 
As a direct and proximate result of Defendant breach of the termination contract, 
Windermere Real Estate/Capital Group, Inc. is damaged in an amount which will be proven to and 
will be determined by the jury at the trial of this action. 
COUNT FOUR 
UNJUST ENRICHMENT FOR GOODS AND SERVICES PROVIDED 
XX. 
Windermere Real Estate/Capital Group, Inc. realleges and incorporates all the facts and 
allegations set forth in Count One, Count Two, and Count Three above as if fully set forth herein. 
XXI. 
As consideration for the concessions received by Windermere Real Estate/Capital Group, 
Inc. in the termination contract, Windermere Real Estate/Capital Group, Inc. dropped all claims to 
its copyright interests in the advertisements created for properties owned by Defendant 323 
Jefferson. 
XXII. 
Windermere Real Estate/Capital Group, Inc. additionally agreed to relinquish and send to 
Defendant the web page leads from the last month or since its last report. 
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XXIII. 
Windermere Real Estate/Capital Group, Inc. additionally agreed to forfeit its rights under 
the exclusive seller agreement previously executed by Windermere Real Estate/Capital Group, 
Inc. and Defendant 323 Jefferson. 
XXIV. 
As a direct result of Defendant 323 Jefferson receiving the copyrights, the leads, the web 
pages from Windermere, and being relieved of their duties under exclusiYe seller agreement, 
Defendant was unjustly enriched by not completing its portion of the agreement. Such amount 




Windermere Real Estate/Capital Group, Inc. realleges and incorporates all the facts and 
allegations set forth in Count One, Count Two, Count Three, and Count Four above as if fully set 
forth herein. 
XXVI. 
Defendant 323 Jefferson stated, in the termination contract, that all previous commissions 
paid by Defendant shall be kept by Windermere Real Estate/Capital Group, Inc. 
XXVII. 
Defendant made the false statement either knowingly or without knowledge to its 
truthfulness. 
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XXVIII. 
Windermere Real Estate/Capital Group, Inc., believing the statement to be true, relied on 
the statement by Defendant 323 Jefferson. 
XXIX. 
As a direct and proximate result of Windermere Real Estate/Capital Group, Inc.' s reliance 
on Defendant 323 Jefferson's statement, Windermere Real Estate/Capital Group, Inc. is damaged 
in an amount which will be proven to and will be determined by the jury at the trial of this action. 
ATTORNEY'S FEES 
As a result of the Plaintiffs actions and/or 323 Jefferson LLC's actions set forth herein 
Windermere Real Estate/Capital Group Inc. has incurred and will continue to incur costs and 
attorneys' fees defending this action. Windermere Real Estate/Capital Group Inc. hereby alleges 
and makes claim against Plaintiff for its costs and attorney fees, pursuant to the provisions ofldaho 
Code 12-120, 12-121, and Rule 54 of the Idaho Rule procedure. 
DEMAND FOR JURY 
Windermere Real Estate/Capital Group Inc. hereby demands a jury trial on all issues so 
triable. 
PRAYER FOR RELIEF 
WHEREFORE, Windermere Real Estate/Capital Group Inc. prays for judgment as 
follows: 
1. For an order dismissing Plaintiffs complaint and the Plaintiff taking nothing 
thereby. 
2. For Judgment and Order requiring Defendant, 323 Jefferson LLC to pay any and all 
damages awarded against Windermere/Capital Group Inc. 
ANSWER - Page 9 
000038
3. For an award of Windermere Real Estate/Capital Group Inc. attorneys' fees 
incurred herein. 
4. For such other and further relief as to the Court appears just and equitable. 
5. For an award of Windermere Real Estate/Capital Group Inc. costs incurred herein. 
DA TED This 28th day of August, 2009. 
JASON S. RISCH, of the firm 
ANSWER- Page JO 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 28th day of August, 2009, I caused to be served a true and correct 
copy of the foregoing ANSWER AND COUNTERCLAIM as follows: 
Robert B. Burns 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 385-5384 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Erik J. Bolinder 
GIVENS PURSLEY LLP 
601 W Bannock St 
PO Box 2720 
Boise, ID 83701-2720 
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[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 388-1300 
[ ] Overnight Mail 
~ -:(mberHerriot 
Legal Assistant for Risch Pisca, PLLC 
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Stephen A. Bradbury, ISB #2781 
WILLIAMS• BRADBURY, P.C. 
1015 West Hays Street 
Boise, Idaho 83 702 
Telephone: (208) 344-6633 
Facsimile: (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
... / :'---,,-:~, -:f::::-:,=--~--:-4-,:'""3r-:iz,is--· 
OCT 2 1 2009 
J. DAVID NAVARRO, Clerk 
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323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 













COMES NOW Defendant 323 Jefferson LLC ("Jefferson"), by and through its 
attorneys of record, Williams Bradbury, PC, and answers Defendant Windermere Real 
Estate/Capital Group, Inc. 's ("Windermere") "Counterclaim" and alleges and asserts as 
follows: 
FIRST DEFENSE 
Windermere's claims against Jefferson, whether such claims should be 
denominated a counterclaim, a cross-claim or a third party complaint, should be 
dismissed for the reason that Jefferson is no longer a party to this action, having been 
dismissed by Order of the Court dated August 28, 2009. 
SECOND DEFENSE 
Windermere' s claims against Jefferson, whether such claims should be 
denominated a cross-claim or a third party complaint, should be dismissed for the reason 
that the said claims are not properly raised as either a cross-claim pursuant to Idaho Rule 
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of Civil Procedure 13(g) or a third party complaint pursuant to Idaho Rule of Civil 
Procedure 14(a). 
THIRD DEFENSE 
Windermere's Counterclaim against Jefferson fails to state a claim upon which 
relief can be granted. 
FOURTH DEFENSE 
1. Jefferson denies each and every allegation contained m Windermere's 
Complaint not expressly and specifically admitted herein. 
2. Jefferson denies each and every allegation incorporated into paragraph I of 
Windermere's Counterclaim. 
3. Jefferson is without sufficient information to form a belief as to the truth 
of the allegations contained in paragraphs II and III of Windermere's Counterclaim (for 
the reason that the alleged agreement is not sufficiently identified), and therefore denies 
the same. 
4. Jefferson admits that on or about January 23, 2008, it entered into a Real 
Estate Purchase and Sale Agreement and Receipt for Earnest Money for the purchase and 
sale of property described therein as 323 E. Jefferson, Boise, Idaho 83702, Unit #602, 
which said agreement was prepared for Jefferson by Windermere and was void and 
unenforceable by reason of its failure to include a legally adequate and sufficient legal 
description. 
5. Jefferson denies the allegations contained in paragraph V of Windermere's 
Counterclaim. 
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6. Jefferson admits the allegations contained m paragraph VI of 
Windermere's Counterclaim but affirmatively alleges that the payment was made before 
Jefferson became aware that the subject Purchase and Sale Agreement was void and 
unenforceable due to the neglect of Windermere' s agent. 
7. Jefferson admits the allegations contained m paragraph VII of 
Windermere' s Counterclaim. 
8. Jefferson denies the allegations contained m paragraph VIII of 
Windermere' s Counterclaim. 
9. Jefferson admits and denies the allegations realleged and incorporated into 
paragraph IX of Windermere's Counterclaim in the same fashion as the same are 
admitted and denied above. 
10. Jefferson denies the allegations contained in paragraphs X, XI, XII, and 
XIII of Windermere' s Counterclaim. 
11. Jefferson admits and denies the allegations realleged and incorporated into 
paragraph XIV of Windermere's Counterclaim. 
12. In response to paragraph XV of Windermere's Counterclaim, Jefferson 
admits that as a part of its efforts to disassociate itself from Windermere, it agreed not to 
seek the return of real estate commissions paid in advance to Windermere, to which it 
might otherwise be entitled. 
13. Jefferson denies the allegations contained m paragraphs XVI, XVII, 
XVIII, and XIX of Windermere's Counterclaim. 
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14. Jefferson admits and denies the allegations realleged and incorporated into 
paragraph XX of Windermere's Counterclaim in the same fashion as they are admitted 
and denied above. 
15. In response to paragraphs XXI, XXII, and XXIII of Windermere's 
Counterclaim, Jefferson admits that as a part of its efforts to disassociate itself from 
Windermere, Windermere agreed to give up certain copyright interests in certain 
websites, agreed to provide Jefferson with certain data, and agreed to terminate any 
existing seller representation agreements with Jefferson. 
16. Jefferson denies the allegations contained m paragraph XXIV of 
Windermere' s Counterclaim. 
17. Jefferson admits and denies the allegations realleged and incorporated into 
paragraph XXV of Windermere's Counterclaim in the same fashion as they are admitted 
and denied above. 
18. Jefferson denies the allegations contained in paragraphs XXVI, XXVII, 
XXVIII, and XXIX of Windermere's Counterclaim. 
FIRST AFFIRMATIVE DEFENSE 
Windermere has waived and/or is estopped from asserting the claims made in its 
Counterclaim. 
SECOND AFFIRMATIVE DEFENSE 
Windermere is barred from recovering under its claims for the reason that the 
Exclusive Seller Representation Agreement referred to in Windermere's Counterclaim is 
void and unenforceable. 
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THIRD AFFIRMATIVE DEFENSE 
Windermere is barred from recovering under its claims for the reason that it has 
released Jefferson therefrom. 
FOURTH AFFIRMATIVE DEFENSE 
Jefferson is excused from performance under any Exclusive Seller Representation 
Agreement which it may have entered into with Windermere (if any) by reason of 
Windermere's material breach of the same. 
FIFTH AFFIRMATIVE DEFENSE 
Jefferson is excused from its performance of any agreement made to terminate 
any Exclusive Seller Representation Agreement entered into with Windermere by reason 
of Windermere' s material breach thereof. 
RESERVATION OF RIGHT TO AMEND 
Jefferson reserves the right to amend and supplement this Answer as may be 
necessary. 
ATTORNEY FEES AND COSTS 
Jefferson has been required to engage the law firm of Williams Bradbury, PC, to 
defend the allegations of Windermere's Counterclaim and is entitled, under Idaho law, 
including, but not limited to Idaho Code§§ 12-120 and 12-121, Idaho Rule of Civil 
Procedure 54( d) and other applicable law, to recover their reasonable attorney fees and 
costs incurred in the defense of this matter. 
COUNTERCLAIM AND THIRD PARTY COMPLAINT 
As and for a Counterclaim against Windermere and as and for a Third Party 
Complaint against Dan Givens and Steve Osburn, Jefferson alleges as follows: 
ANSWER, COUNTERCLAIM AND THIRD PARTY COMPLAINT, Page 6 
000046
COUNT ONE 
1. 323 Jefferson LLC is an Idaho limited liability company in good standing, 
having its principal place of business in Ada County, Idaho. 
2. Windermere Real Estate/Capital Group, Inc. is an Idaho corporation, in 
good standing, having its principal place of business in Ada County, Idaho. 
3. Windermere is a real estate brokerage firm offering real estate brokerage 
services pursuant to Title 54, Chapter 20, Idaho Code. 
4. Dan Givens ("Givens") is a licensed real estate agent in the State of Idaho, 
employed by Windermere. 
5. Steve Osburn ("Osburn") is a licensed real estate broker in the State of 
Idaho, employed by Windermere and is Windermere's designated broker with the 
responsibility for the activities of Givens as a licensed real estate agent. 
6. During the time period between January 2008 and June 2009, 
Windermere, Givens and Osburn provided real estate brokerage services to Jefferson in 
connection with Jefferson's efforts to sell condominiums in a condominium project it 
developed, Six Story Condominiums, in Boise, Idaho. 
7. Windermere, Osburn and Givens had a duty to exercise reasonable skill 
and care in providing real estate brokerage services to Jefferson. 
8. In furtherance of the real estate brokerage services provided to Jefferson, 
on or before January 23, 2008, Givens prepared a Real Estate Purchase and Sale 
Agreement and Receipt for Earnest Money (the "Stevenson Purchase Agreement") by 
which Tom Edward Stevenson and Vicki Jan Stevenson (the "Stevensons") agreed to 
purchase a condominium in Six Story Condominiums from Jefferson. 
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9. Givens breached his duty to exercise reasonable skill and care in providing 
real estate brokerage services to Jefferson by his failure to include a legally adequate and 
sufficient legal description of the condominium to be purchased in the Stevenson 
Purchase Agreement. 
10. Claiming that the Stevenson Purchase Agreement was void and 
unenforceable by reason of the lack of a legally adequate and sufficient legal description 
of the condominium to be purchased, when the time came to close the purchase of the 
said condominium, the Stevensons refused to do so. 
11. The Stevensons pursued a lawsuit against Jefferson for the return of their 
earnest money and other funds advanced to Jefferson, which lawsuit Jefferson settled by 
returning a portion of the Stevensons' earnest money to them. 
12. By reason of the foregoing, Jefferson was damaged by (i) having lost the 
benefit of a sale of the condominium to the Stevensons; and (ii) being required to settle 
the lawsuit brought against it by the Stevensons by returning a portion of their earnest 
money to the Stevensons; and (iii) by incurring attorney fees and other costs in defense 
of the lawsuit brought by the Stevensons, the total amount of which will be established at 
trial. 
13. The damages suffered by Jefferson were the proximate result of Givens 
negligence, for which Givens, Osburn and Windermere are legally responsible. 
COUNT TWO 
14. Jefferson realleges and incorporates herein the allegations contained in 
paragraphs 1 through 7, above. 
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15. On or about January 31, 2008, Givens prepared a Real Estate Purchase and 
Sale Agreement and Receipt for Earnest Money (the "Bugge Purchase Agreement") by 
which Kirsten Bugge ("Bugge") agreed to purchase a condominium in Six Story 
Condominiums from Jefferson. 
16. Bugge requested certain upgrades be made to the condominium and 
agreed to pay Eight Thousand Fifty-Seven Dollars ($8,057.00) therefore in addition to the 
previously agreed upon purchase price. Due to unanticipated circumstances, Jefferson 
was delayed in completing the condominium unit to be purchased by Bugge prior to the 
then scheduled closing date, although if necessary, Jefferson could have done so. 
17. Givens represented to Jefferson that Bugge had agreed to an extension of 
the closing date, which representation Jefferson relied on in delaying completion of the 
condominium. Givens failed and neglected to obtain a written agreement from Bugge 
extending the closing date. 
18. Bugge thereafter refused to close the purchase of the condominium unless 
Jefferson agreed to provide the previously agreed upon upgrades without additional cost. 
In order to preserve the sale, Jefferson agreed to do so. 
19. By reason of the foregoing, Jefferson was damaged in the amount of Eight 
Thousand Fifty-Seven Dollars ($8, 057.00). 
20. Givens breached his duty to exercise reasonable skill and care in providing 
real estate brokerage services to Jefferson by failing to obtain a written agreement from 
Bugge to extend the closing date of the purchase of the condominium by Bugge. 
21. The damages suffered by Jefferson were the proximate result of Givens 
negligence for which Givens, Osburn and Windermere are legally responsible. 
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COUNT THREE 
22. Jefferson realleges paragraphs 1 through 7, above, and incorporates them 
herein as if set out in full. 
23. On or about May 12, 2008, Givens prepared a Real Estate Purchase and 
Sale Agreement and Receipt for Earnest Money (the "Olson Purchase Agreement") by 
which Devin and Sandra Olson (the "Olsons") agreed to purchase a condominium in Six 
Story Condominiums from Jefferson. 
24. The Olsons requested that certain upgrades be made to the condominium 
and agreed to pay an additional amount therefore, in addition to the previously agreed 
upon purchase price. 
25. The Olson Purchase Agreement required that written notice to close be 
given the purchaser after all of the purchaser's conditions precedent set forth therein had 
been met. Jefferson relied upon Givens to give such notice to the Olsons. Givens failed 
to timely give the Olsons written notice to close as required by the Olson Purchase 
Agreement. 
26. The Olsons failed and refused to close the purchase of the condominium 
by reason of Givens' failure to give written notice to close to the Olsons. 
27. By reason of the foregoing, Jefferson was damaged by (i) having lost the 
benefit of the sale of the condominium; and (ii) by having incurred additional expenses in 
providing the requested upgrades to the condominium, which expenses will not be 
recoverable in a resale of the condominium, the total amount of which will be established 
at trial. 
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28. Givens breached his duty to exercise reasonable skill and care in providing 
real estate brokerage services to Jefferson by failing to give the Olsons timely written 
notice to close as required by the Olson Purchase Agreement. 
29. The damages suffered by Jefferson were the proximate result of Givens' 
negligence for which Givens, Osburn and Windermere are legally responsible. 
COUNTFOUR 
30. Jefferson realleges paragraphs 1 through 3 and 6 above and incorporates 
the same herein as if set out in full. 
31. Jefferson and Windermere, as Jefferson's marketing agent, held a grand 
opening event for Six Story Condominiums in March 2009, the cost of which has been 
paid by Jefferson. 
32. Windermere agreed to pay Jefferson Three Thousand Dollars ($3,000.00) 
toward the cost of the opening event. 
33. Windermere has failed and refused to pay the agreed upon sum of 
$3,000.00 to Jefferson, although Jefferson has requested payment of the same. 
34. By reason of the foregoing, Jefferson has been damaged in the amount of 
$3,000.00, which amount Jefferson is entitled to recover from Windermere. 
35. Jefferson is entitled to recover prejudgment interest pursuant to Idaho 
Code§ 28-22-104. 
ATTORNEY FEES AND COSTS 
Jefferson has been required to engage the law firm of Williams Bradbury, PC, to 
prosecute the above claims against Windermere, Givens and Osburn and is entitled, under 
Idaho law, including but not limited to Idaho Code§§ 12-120 and 12-121, Idaho Rule of 
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Civil Procedure 54, and other applicable statutory provisions, to recover their reasonable 
attorney fees and costs incurred in the prosecution of this matter. 
WHEREFORE, having fully answered Windermere's Counterclaim, Jefferson 
prays for relief as follows: 
1. That Windermere take nothing and its Counterclaim be dismissed with 
prejudice; 
2. That Jefferson be awarded its reasonable attorney fees and costs m 
defending this action; and 
3. That the Court award such further and other relief as it deems proper. 
Jefferson further prays for relief on its Counterclaim and Third Party Complaint 
as follows: 
1. That on Count One of Jefferson's Counterclaim and Third Party 
Complaint, that judgment be entered against Windermere, Givens and Osburn in the 
amount established at trial; 
2. On Count Two of Jefferson's Counterclaim and Third Party Complaint 
that judgment be entered against Windermere, givens and Osburn in the amount of Eight 
Thousand and Fifty-Seven Dollars ($8,057.00), or as otherwise established at trial; 
3. On Count Three of Jefferson's Counterclaim and Third Party Complaint 
that judgment be entered against Windermere, Givens and Osburn for damages in an 
amount to be established at trial; 
4. On Count Four of Jefferson's Counterclaim and Third Party Complaint 
that judgment be entered against Windermere for damages in the amount of Three 
Thousand Dollars ($3,000.00), or as otherwise established at trial; 
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5. On all counts of Jefferson's Counterclaim and Third Party Complaint that 
Jefferson be awarded prejudgment interest as provided by law; 
6. That Jefferson be awarded its reasonable attorney fees and costs m 
prosecuting this action; 
7. That the Court award such further and other relief as it deems proper. 
~+-
DATED: This )d day of October, 2009. 
CERTIFICATE OF SERVICE 
v~r-
1 hereby certify that on this_,.,__ day of October, 2009, a true and correct copy 
of the foregoing was mailed, postage prepaid, first class to the following: 
Robert B. Burns 
Moffatt, Thomas, Barrett, Rock & Fields 
PO Box 829 
Boise, ID 83701 
Jason S. Risch 
John Jameson 
407 W. Jefferson Street 
Boise, ID 83 702 
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JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
E-mail: jrisch@rischpisca.com 
N0------=~~-=-,~371~-
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DEC O 3 2009 
J. DAVID NAVARRO, Clerk 
By CARLY LATIMORE 
DEPUTY 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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WINDERMERE REAL ESTA TE/CAPITAL ) 





323 JEFFERSON LLC, an Idaho limited liability ) 
company, ) 
) 




DAN GIVENS and STEVE OSBURN, ) 
individuals, ) 
) 
Third Party Defendants. ) 
) 
Defendant and Third Party Defendants Windermere Real Estate/Capital Group Inc., Dan 
Givens and Steve Osburn (hereinafter referred to collectively as "Windermere Real Estate") 
hereby answer 323 Jefferson LLC's Counterclaim and Third Party Complaint filed October 21, 
2009 as follows: 
ANSWER 
I. 
Windermere Real Estate is without sufficient knowledge to either admit or deny 
paragraphs 1, 10, 11, 12, and 3 1 of the Counterclaim and Third Party Complaint and therefore 
denies the same. 
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II. 
Windermere admits paragraphs 2, 3, 5, 6, and 24 of the Counterclaim and Third Party 
Complaint. 
III. 
Windermere Real Estate specifically denies paragraphs 9, 13, 16-21, 23, 25-29 and 33-35 
of the Counterclaim and Third Party Complaint and any and all other allegations not specifically 
admitted herein. 
IV. 
In answer and response to paragraph 4, Windermere Real Estate admits only that Dan 
Givens is a real estate salesperson licensed by the State of Idaho and that he provides services to 
Windermere Real Estate on an independent contractor basis and denies the remainder thereof. 
V. 
In answer and response to paragraph 7, Windermere Real Estate admits only that the 
relationship between Windermere, Steve Osburn, Dan Givens and 323 Jefferson LLC is 
controlled by Title 54 Chapter 20 of Idaho Code and denies the remainder thereof. 
VI. 
In answer and response to paragraphs 8, 15, and 23 Windermere Real Estate denies all 
allegations contained therein. The document titled Real Estate Purchase Sale Agreement and 
Receipts for Earnest Money was created by Givens Pursley, LLP, legal counsel for 323 Jefferson 
LLC. 
VII. 
In answer and response to paragraph 32, Windermere Real Estate admits only that there 
was an informal agreement that it would participate in opening event costs up to $3,000.00 if 
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certain conditions were met and thereafter said informal agreement was further modified by 
written agreement amongst the parties hereto. 
VIII. 
In response to paragraphs 14, 22, and 30, said paragraphs contain only re-allegations and 
therefore no further specific response is required. 
AFFIRMATIVE DEFENSE ONE 
The Counterclaim and Third Party Complaint fails to state a claim against Windermere 
Real Estate upon which relief may be granted. 
AFFIRMATIVE DEFENSE TWO 
323 Jefferson LLC's claims and counterclaims are barred by the doctrines of waiver, 
estoppels and or latches. 
AFFIRMATIVE DEFENSE THREE 
3 23 Jefferson LLC 's claims are barred by the doctrine of accord and satisfaction. 
AFFIRMATIVE DEFENSE FOUR 
323 Jefferson LLC's claims are barred by the doctrines of payment and release. 
AFFIRMATIVE DEFENSE FIVE 
323 Jefferson LLC intentionally or negligently breached its contract with Plaintiff 
Stevenson thus barring any recovery from any Defendant hereto. 
AFFIRMATIVE DEFENSE SIX 
323 Jefferson LLC was negligent, fraudulent and engaged in conduct which 
constitutes comparative fault or comparative responsibility under Idaho law. 323 Jefferson 
LLC's negligence, comparative fault or comparative responsibility was the proximate cause of 
the damage of which it complains. Said comparative fault is equal to or greater than the fault, if 
ANSWER TO COUNTERCLAIM AND THIRD PARTY COMPLAINT- Page 4 
000057
any, of Windermere Real Estate barring 323 Jefferson LLC from any recovery herein. In 
asserting this defense, Windermere Real Estate does not admit in any manner that it was 
negligent or at fault. 
AFFIRMATIVE DEFENSE SEVEN 
323 Jefferson LLC's claims do not arise out of the same transaction or occurrence 
stated in the Plaintiffs complaint and/or Windermere Real Estate's counterclaim. 
ATTORNEY'S FEES 
As a result of 323 Jefferson LLC's allegations set forth herein Windermere Real Estate 
has incurred and will continue to incur costs and attorneys' fees defending this action. 
Windermere Real Estate hereby alleges and makes claim against 323 Jefferson LLC for its costs 
and attorney fees, pursuant to the provisions of Idaho Code 12-120, 12-121, and Rule 54 of the 
Idaho Rules of Civil Procedure. 
DEMAND FOR JURY 
Windermere Real Estate hereby demands a jury trial on all issues so triable. 
PRAYER FOR RELIEF 
WHEREFORE, Windermere Real Estate/Capital Group Inc. prays for judgment as 
follows: 
1. For an order dismissing 323 Jefferson LLC's Counterclaim and Third Party 
Complaint take nothing thereby. 
2. For an award of Windermere Real Estate/Capital Group Inc. attorneys' fees 
incurred herein. 
3. For an award of Windermere Real Estate/Capital Group Inc. costs incurred herein. 
4. For such other and further relief as to the Court appears just and equitable. 
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DATED This 3rd day of December, 2009. 
RISCH PISCA, PLLC 
Attorneys for Defendants, 
Windermere Real Estate/Capital Group Inc. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 3rd day of December, 2009, I caused to be served a true and 
correct copy of the foregoing ANSWER TO COUNTERCLAIM AND THIRD PARTY 
COMPLAINT as follows: 
Robert B. Burns 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83 702 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 344-0077 
[ ] Overnight Mail 
Leah Raymon 
Legal Assistant for 
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.. 
Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
:·m.___,.......--~:-:::-:::------
0,M I )t..O <=iL~~----
MAR O 5 2010 
J, DAVID NAVARRO, Cieri< 
By P. BOURNE 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
AFFIDAVIT OF ROBERT B. BURNS - 1 
Case No. CV OC 0909337 
AFFIDAVIT OF ROBERT B. BURNS 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
I, ROBERT B. BURNS, being first duly sworn upon oath, depose and state as 
follows: 
1. I am counsel of record for Plaintiffs Thomas E. Stevenson and Vicki Jan 
Stevenson (jointly, the "Stevensons") in the above-entitled action and make the factual 
statements set forth below based on my own personal knowledge acquired in connection with my 
representation of the Stevensons. 
2. Attached hereto as Exhibit A are true and correct copies of the written 
discovery requests and the notice of service I duly served by mail on counsel for Windermere 
Real Estate/Capital Group, Inc. ("Windermere") on January 21, 2010. Although responses to 
such discovery were due no later than February 23, 2010 (or 33 days after service by mail), 
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Windermere failed to provide timely responses to any of the propounded discovery requests-
and have yet to provide any substantive responses at all. 
3. Attached hereto as Exhibit Bis a true and correct copy of the Answer and 
Counterclaim filed by Windermere in the above-entitled action. 
4. Attached hereto as Exhibit C and Exhibit D are true and correct copies of 
correspondence from counsel for 323 Jefferson LLC ("Jefferson") terminating the REPA and my 
response (without enclosures) to counsel for Jefferson demanding the return of all moneys paid 
by the Stevensons under the REPA. I concurrently mailed a copy of Exhibit D to Windermere's 
broker, Steve Osburn, based on the assumption that Windermere may have been paid a portion of 
the Stevensons' earnest money. 
5. Attached hereto as Exhibit Eis a true and correct copy of my 
correspondence (without enclosures) to counsel for Windermere by which I provided a copy of 
the settlement agreement between the Stevensons and Jefferson and demanded that Windermere 
either disgorge the $9,500 component of the Stevensons' earnest money held by Windermere or 
file an answer to the Stevensons' complaint in this action. 
6. I received no response from Windermere or its counsel to either of my 
letters attached hereto as Exhibits C and D. 
DATED this .2::'t~day of March 2010~ L ~-----
/1lOBERT B. ~S. 
-&V 
SUBSCRIBED AND SWORN to before me this ,S- day of March 2010. 
~ffud~~~J 
Residing at ~ ,:..,, > Jo..eflt-c h 
> 
My Commission Expires .51/,.;,~/L-5: 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this S ..ft day of March 2010, I caused a true and 
correct copy of the foregoing AFFIDAVIT OF ROBERT B. BURNS to be served by the 
method indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLERUP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83 702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
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(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 




Robert B. Bums, ISB No. 3744 
MOFFA TI, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rb b@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
ORIGINAL 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
Case No. CV OC 0909337 
PLAINTIFFS STEVENSONS' FIRST 
SET OF REQUESTS FOR ADMISSION, 
INTERROGATORIES, AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
PLAINTIFFS STEVENSONS' FIRST SET OF REQUESTS 
FOR ADMISSION, INTERROGATORIES, AND REQUESTS 








WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson (jointly, "Stevensons") 
hereby propound the following requests for admission, interrogatories, and requests for 
production of documents pursuant to Idaho Rules of Civil Procedure 36, 33 and 34, respectively, 
on Defendant Windermere Real Estate/Capital Group, Inc. ("Windermere"), which are required 
to be answered within 30 days from the date of service hereof. 
Definitions. As used in these discovery requests: 
(i) the term "Document" includes, without limiting its generality, contracts, 
agreements, correspondence, e-mails, reports, records, logs, schedules, diaries, notes, summaries, 
memoranda, and any and all other taped, recorded, electronically stored, printed, written, or 
typed items of any kind or description; 
PLAINTIFFS STEVENSONS' FIRST SET OF REQUESTS 
FOR ADMISSION, INTERROGATORIES, AND REQUESTS 
FOR PRODUCTION OF DOCUMENTS - 2 Client 1494320 1 
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-
(ii) the term "Identity'' when used to identify an individual includes his or her 
name and last known place of employment, address, and telephone number, and when used to 
identify a Document includes the date of its preparation and/or execution, the persons preparing 
and/or executing it, and the present custodian of the Document; 
(iii) the term "Jefferson" means Defendant 323 Jefferson LLC; 
(iv) the term "Answer" means that portion of the pleading filed in this action 
by Windermere on August 28, 2009, denominated as Windermere's answer to Stevensons' 
complaint; and 
(v) the term "Counterclaim" means that portion of the pleading filed in this 
action by Windermere on August 28, 2009, denominated as Windermere's counterclaim against 
Jefferson. 
Requests for Admission. Pursuant to Idaho Rule of Civil Procedure 36, 
Defendant must answer each request for admission, unless it is objected to, in which event the 
reasons for objection must be stated. Defendant's answers must be signed under oath by it or by 
its attorney. 
Interrogatories. Pursuant to Idaho Rule of Civil Procedure 33, Defendant must 
answer each interrogatory separately and fully in writing, unless it is objected to, in which event 
the reasons for objection must be stated. Although objections may be signed by the attorney 
making them, Defendant is required to sign the answers to these interrogatories under oath. 
Requests for Production. Pursuant to Idaho Rule of Civil Procedure 34, 
Defendant is requested to produce for inspection and/or copying the Documents and any other 
items requested below that are in Defendant's possession, custody, or control at the offices of 
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Moffatt, Thomas, Barrett, Rock & Fields, Chartered, at the address appearing in the case caption 
above, or at such other time and place as mutually agreed by counsel or ordered by the Court. If 
Defendant withholds from production any Document requested under a claim of privilege, work 
product, or otherwise, describe each such Document sufficiently to allow a motion to compel its 
production. 
REQUESTS FOR ADMISSION 
REQUEST FOR ADMISSION NO. 1: Admit that Dan Givens was one of 
Windermere's real estate agents during the period commencing January 1, 2008, and continuing 
through March 1, 2009. 
REQUEST FOR ADMISSION NO. 2: Admit that Exhibit 1 attached hereto is a 
true and correct copy of the Real Estate Purchase Agreement (the "REP A") referenced in 
paragraph IV of Windermere's Counterclaim. 
REQUEST FOR ADMISSION NO. 3: Admit that the notation ( or file path) 
"C:\Documents and Settings\Dan Givens\My Documents\TEFFERSON\PSA \Client 
PSAs\Stevenson\Stevenson PSA 12 22 08.DOC" reflected on the bottom of each page of 
Exhibit 1 excepting the cover page refers to the location on Dan Givens' computer where the 
unexecuted form of the REP A comprising Exhibit 1 was located or maintained. 
REQUEST FOR ADMISSION NO. 4: Admit that Dan Givens submitted the 
unsigned REPA comprising Exhibit 1 to the Stevensons for their execution on or about 
January 23, 2008. 
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REQUEST FOR ADMISSION NO. 5: Admit that portions of the REP A 
comprising Exhibit 1 were completed by Dan Givens or other agents, employees, or 
representatives of Windermere before it was submitted to the Stevensons for their execution. 
REQUEST FOR ADMISSION NO .. 6: Admit that the only legal description 
contained in Exhibit 1 for the real property being purchased by the Stevensons is as follows 
(underscoring and holding in original): 
323 E. Jefferson, Boise, Idaho 83702 
Unit Number: 602 Plan Type and Plan Name: Penthouse 1 NE 
REQUEST FOR ADMISSION NO. 7: Admit that Dan Givens or other agents, 
employees, or representatives of Windermere inserted the terms "323 E. Jefferson," "602" and 
"Penthouse 1 NE" into the text of the REP A comprising Exhibit 1 before it was submitted to the 
Stevensons for their execution. 
REQUEST FOR ADMISSION NO. 8: Admit that Exhibit 2 attached hereto is a 
true and correct copy of an executed one-page addendum (excluding incorporated documents/ 
attachments) to Exhibit 1. 
REQUEST FOR ADMISSION NO. 9: Admit that Dan Givens submitted the 
unsigned addendum comprising Exhibit 2 to the Stevensons for their execution on or about 
July 22, 2008. 
REQUEST FOR ADMISSION NO. 10: Admit that portions of the addendum 
comprising Exhibit 2 were completed by Dan Givens or other agents, employees, or 
representatives of Windermere before it was submitted to the Stevensons for their execution. 
REQUEST FOR ADMISSION NO. 11: Admit that Exhibit 3 attached hereto is a 
true and correct copy of the executed addendum referenced in paragraph 2 of Exhibit 2. 
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REQUEST FOR ADMISSION NO. 12: Admit that Exhibit 4 attached hereto is a 
true and correct copy of the exhibit referenced in paragraph 3 of Exhibit 2. 
REQUEST FOR ADMISSION NO. 13: Admit that Exhibit 4 is the only 
supplementation to the legal description for the real property being purchased by the Stevensons 
under Exhibit 1 that, to Windermere's knowledge, was adopted by the parties to Exhibit 1 as an 
addendum, amendment, or supplementation to Exhibit 1. 
REQUEST FOR ADMISSION NO. 14: Admit that Exhibit 5 attached hereto is a 
true and correct copy of a check by which Windermere remitted to Jefferson the Stevensons' 
earnest money deposit made under the REP A comprising Exhibit 1. 
REQUEST FOR ADMISSION NO. 15: Admit that Exhibit 6 attached hereto is a 
true and correct copy of a check by which Jefferson remitted back to Windermere a portion of 
the Stevensons' earnest money deposit that was previously remitted by Windermere to Jefferson. 
REQUEST FOR ADMISSION NO. 16: Admit that Windermere deposited or 
negotiated the check depicted in Exhibit 6 and obtained proceeds for the full face amount of such 
check. 
REQUEST FOR ADMISSION NO. 17: Admit that Windermere has not remitted 
to either Jefferson or the Stevensons any of the proceeds obtained by Windermere for the check 
depicted in Exhibit 6. 
REQUEST FOR ADMISSION NO. 18: Admit that Exhibit 7 attached hereto is a 
true and correct copy of a payment schedule relating, in part, to the real property being purchased 
by the Stevensons under the REP A comprising Exhibit 1. 
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REQUEST FOR ADMISSION NO. 19: Admit that the schedule comprising 
Exhibit 7 was completed by Dan Givens or other agents, employees, or representatives of 
Windermere. 
INTERROGATORIES 
INTERROGATORY NO. 1: With respect to each of the foregoing Requests for 
Admission that were not admitted without qualification by Windermere, state all factual bases 
supporting each denial or qualified admission made. 
INTERROGATORY NO. 2: Identify all individuals with knowledge relating to 
the Stevensons' unjust-enrichment claim against Windermere in this action and, with regard to 
each such individual, state the substance of his or her knowledge. 
INTERROGATORY NO. 3: Identify each expert witness of Windermere 
expected to testify in this action with respect to the Stevensons' unjust-enrichment claim against 
Windermere and, for each such witness, provide a complete statement of all opinions to be 
expressed and the basis and reasons therefor; the data or other information considered by the 
witness in forming the opinions; any exhibits to be used as a summary of or support for the 
opinions; any qualifications of the witness; the compensation to be paid for the testimony; and a 
listing of any other cases in which the witness has testified as an expert at trial or by deposition 
within the preceding four years. 
REQUESTS FOR PRODUCTION OF DOCUMENTS 
REQUEST FOR PRODUCTION NO. 1: Produce all Documents supporting or 
referenced in each denial or qualified admission made by Windermere with respect to the 
foregoing Requests for Admission. 
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REQUEST FOR PRODUCTION NO. 2: Produce all Documents supporting or 
referenced in Windermere's answers to the foregoing Interrogatories. 
REQUEST FOR PRODUCTION NO. 3: Produce the "Exclusive Seller 
Representation Agreement" referenced in paragraph II of Windermere's Counterclaim, together 
with all amendments or addendums made with respect to such agreement. 
REQUEST FOR PRODUCTION NO. 4: Produce the correspondence and any 
other documents referenced in paragraphs XV and/or XVI ofWindermere's Counterclaim. 
REQUEST FOR PRODUCTION NO. 5: Produce the "termination contract" 
referenced in paragraph XVIII ofWindermere's Counterclaim, together with all amendments or 
addendums made with respect to such contract. 
DATED this 21st day of January 2010. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 21st day of January 2010, I caused a true and 
correct copy of the foregoing PLAINTIFFS STEVENSONS' FIRST SET OF REQUESTS 
FOR ADMISSION, INTERROGATORIES, AND REQUESTS FOR PRODUCTION OF 
DOCUMENTS to be served by the method indicated below, and addressed to the following: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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REAL ESTATE PURCHASE AND SALE AGREEMENT AND RECEIPT FOR EARNEST 
MONEY FOR THE JEFFERSON CONDOMINIUMS 
THIS REAL ESTATE PURCHASE ANO SALE AGREEMENT ANO RECEIPT FOR 
EARNEST MONEY FOR THE JEFFERSON STREET CONDOMINIUMS c·AGREEMENr) IS 
MADE THE DAY OF ~00!, BY AND BE"TWEEN 323 JEFFERSON LLC, AN IOAHO 
LIMITED LIABILITY COMPANY C-SELLER"), ANO Thomas Edward Stevenson and Vicki Jan 
Stevenson C-PURCHASER.). FOR GOOD AND VALUABLE CONSIDERATION, SELLER 
AGREES TO SELL TO PURCHASER THE PROPERTY DESCRIBED HEREIN, AND 
PURCHASER HEREBY AGREES TO PURCHASE SUCH PROPERTY, UPON THE TERMS 
AND CONDITIONS SET FORTH BELOW. 
1. SUMMARY OF TERMS: 
SELLER: 323 Jefferson LLC, an Idaho limited liability company. 
PURCHASER: Thomas Edward Stevenson and Vicki Jan Stevenson 




Unit Number: 602 Plan -Type and Plan Name: Penthouse 1 NE 
Legal Description shall be identified and attached in an additional addendum 
upon recording of the final plat. 
The total purchase price of the Unit, including any parking stall(s) and/or 
storage unit(s) designated herein as limited common areas for: the exclusive 
use of Purchaser hereby shall be SEVEN HUNDRED SIXTY FIVE 
THOUSAND Dollars ($765,000) (the "Purchase Price"). 
2. DEFINmONS. For purposes of this Agreement, the following terms shall have the 
meanings ascribed to them below: 
2.1 Allocated Interest. ·Allocated Interest· shall mean the undivided percentc:1ge of 
ownership interest in the Common Area which is to be allocated to each unit in a condominium 
project for purposes of tax assessment and liability under the Act. The Allocated Interest for the 
Condominium Unit being purchased under this Agreement is described in Section 4.1 of the 
Declaration and is set forth in Exhibit C to the Declaration. 
2.2 Architectural Guidelines. "Architectural Guidelines• shall mean collectively, the 
architectural guidelines which may be promulgated from time to time by the Association, if any. 
2.3 Articles. ·Articles" shall mean, collectively, the Articles of Incorporation of the 
Association, filed with Idaho Secretary of State. 
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2.4 Association. ·Association· shall mean the Jefferson Condominium Owners 
Association, Inc., fonned pursuant to the Declaration and Articles. 
2.5 Broker. ·sroker" shall mean Windermere/Capital Group, Inc. The responsible 
Broker for the transaction shall be Steve Osburn. 
2.6 Bylaws. ·Bylaws• shall mean the bylaws of the Association. 
2. 7 Building. ·Building• shall mean the . Building as depicted on the Plat and 
constructed or to be constructed on the Property. 
2.8 Closing. ·closing• shall mean the completion of Seller's conveyance to 
Purchaser of title to the Unit in consideration for Purchaser's payment of the Purchase Price as 
required in this Agreement. 
2.9 Closing Date. ·closing Date" shall mean the date on which the Closing occurs 
and the Deed is recorded. 
2. 1 O Common Area. ·common Area• shall have the meaning given such term in the 
Declaration. 
2.11 Condominium Purchaser's Manual. "Condominium Purchaser's Manual" shall 
mean a manual consisting of a true and complete copy of the Declaration, Articles, Bylaws, 
RuJes and Regulations (if any), owners Preventive Maintenance Manual and the Architectural 
Guidelines. 
2.12 Day. ·Day" shall be defined as Monday through Friday, 8:00 a.m. to 5:00 p.m., in 
the local time zone where the property is physically located. A business day shall not include 
any Saturday or Sunday, nor shall a business day include any legal holiday as recognized by 
the State of Idaho as found in Idaho Code § 73-108. ·rhe time in which any act required under 
this agreement is to be performed shall be computed by excluding the. date .. of. execution and 
including the last day. The first day shall be the day after the date of execution. 
2.13 Declaration. "Declaration" shall mean the Condominium Declaration for The 
Jefferson Condominiums, recorded or to be recorded In the Records of Ada County, Idaho, as it 
may be amended from time to time in accordance with its tenns. 
2.14 Deed. "Deed• shall mean that certain Special Warranty Deed to be duly 
executed by Seller conveying the Unit to Purchaser, in substantially the form attached hereto as 
Exhibit A and incorporated herein by this reference. 
2.15 Escrow Holder. "Escrow Holder" shall mean Pioneer Title Company, 703 
Americana Blvd, Boise. The Escrow Officer shall be Carol Shaw. 
2.16 Governing Documents. "Governing Documents" shall mean the Declaration, 
Articles, Bylaws, Rules and Regulations (if any) and the Architectural Guidelines (if any), as the 
same may be amended from time to time (as pennitted by the provisions of this Agreement and 
the provisions, respectively, of the Idaho Condominium Act, the Declaration, Articles, Bylaws, 
Rules and Regulations (if any} and Architectural Guidelines (if any}. · 
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2.17 Idaho Condominium Act. "Idaho Condominium Act· or "Act" shall mean the Idaho 
Condominium Property Act codified in Idaho Code Title 55, Chapter 15, as amended. 
2.18 Interior Finish Option Payment: ·interior Finish Option Payment' shall mean 
payment for upgrades and/or approved modifications in the form of a NON-REFUNDABLE cash 
prepayment from Purchaser to Seller. 
2.19 Limited Common Area. "Limited Common Area· shall have the meaning given 
such term in the Declaration. 
2.20 Parking Stall. "Parking Stan· shall mean one of the parking stalls located on the 
Project, and designated as Limited Common Area. 
2.21 Permitted Exceptions. "Permitted Exceptions· shall mean all exceptions to the 
title of the Real Property as accepted and approved by Purchaser and/or those exceptions to 
which Purchaser has waived Its objections as set forth herein. 
2.22 Plans and Specs. "Plans and Specs" shall mean the plans and specifications for 
the Project prepared by the Project Architect, and the summary description of the plans and 
specifications for the Units (if any) prepared by Project Architect. 
2.23 Plat. "Plat' shall mean the final plat of the The Jefferson Condominiums filed 
simultaneously with the recording of the Declaration, and any amendments, corrections, and 
addendums thereto subsequently filed. 
2.24 Project. "Project" shall mean the condominium project set forth in the Plat, 
consisting of the underlying real property, Units, Common Areas and Limited Common Areas, 
commonly known as the ·The Jefferson Condominiums.• 
2.25 Project Architect. "Project Architect• shall mean the architect who has been 
selected by Seller as the architect of record for the Project. 
2.26 Property. "Property• shall mean the real property legally described on the Plat. 
2.27 Purchase Price. "Purchase Price· shall mean the sum which is to be paid to 
Seller by Purchaser for the Condominium as set forth above. 
2.28 Rules and Regulations. "Rules and Regulations" shall mean, collectively, the 
rules and regulations which may be promulgated from time to time by the Association, if any. 
2.29 Storage Unit. "Storage Unit" shall mean one of the stor~ge units located in the 
Building, which Storage Units are Limited Common Areas. 
2.30 Title Commitment. MTitle Commitment° shall mean that certain commitment for 
title insurance issued (or to be issued) by Pioneer Title Company covering the Unit. 
2.31 Trtle Policy. "Title Policy" shall mean an ALTA Standard Coverage Owner's 
Policy of Title Insurance issued by Pioneer Title Company insuring marketable title to the Unit in 
Purchaser. Purchaser hereby acknowledges that Purchaser may elect to purchase extended 
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coverage and/or additional endorsements to the Title Policy, at Purchaser's sole cost, and 
Purchaser hereby waives and releases any claims against Seller and Broker arising from 
Purchaser's election regarding the purchase of extended coverage and/or additional 
endorsements to the Title Policy 
2.32 Unit. "Unif shall mean that certain Condominium Unit identified above, together 
with its Allocated Interest, any interest held in the Common Areas (including Limited Common 
Areas appurtenant to the Unit), as specified in the Declaration, and all other rights and interests 
appurtenant thereto, which Purchaser desires to purchase pursuant to this Agreement. 
3. PURCHASE. 
3.1 Purchase and Sale. Upon the terms and conditions herein set forth, and in 
consideration of the prompt and continuous performance by Purchaser of each of Purchaser's 
covenants and promises herein made, Seller does hereby agree to sell the Unit to Purchaser, 
and Purchaser does hereby agree to purchase the Unit from Seller. (As meaning and context 
may require, if there is more than one Unit being purchased, reference herein to "Unif shall also 
be a collective reference to all of the Units being purchased.) The Purchase Price for the Unit 
includes the right to use one Parking Stall and one Storage Area. The use of any Limited 
Common Area Parking Stall and Storage Area shall be subject to the provisions of the 
Declaration and the Association Rules and Regulations. Parking Stall and Storage Area 
assignment shall be conducted by the Homeowners Association prior to close. 
3.2 Escrow: Deposit: Payment of Purchaser Price. 
Earnest Money Deposit: 
Reservation Deposit: 




{a) Upon execution of this Agreement by Seller and Purchaser, Seller shall 
deliver to the Escrow Holder a copy of this Agreement, and Escrow Holder shall open an escrow 
for the transaction. Upon execution of this Agreement by Seller and Purchaser, Purchaser shall 
deposit with Broker immediately available funds in the total amount of THIRTY EIGHT 
THOUSAND Dollars ($38,000), as an earnest money deposit (the "Deposit·). The Deposit, 
combined with any previously deposited earnest money, shall total five percent (5%) of the 
Purchase Price. The Deposit shall be deposited into the Broker's non-interest bearing trust 
account. Upon written request of Seller or Purchaser, Broker shall transfer deposit to the 
Escrow Holder. Escrow Holder shall then place the Deposit in an interest bearing account in a 
federally insured financial institution acceptable to Seller. If not previously provided, Purchaser 
agrees to provide Purchaser's taxpayer identification number to the Escrow Holder on or before 
the date of the Deposit. 
(b) THE DEPOSIT SHALL BECOME NON-REFUNDABLE TO PURCHASER 
AND RELEASED TO SELLER WITHOUT ANY FURTHER INSTRUCTIONS OR CONSENT 
UPON THE FOLLOWING: Purchaser's satisfaction or waiver of Purchaser's contingencies as 
set forth in Section 4 below. 
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(c) At Closing, the Deposit shall be applied to the Purchase Price. The 
balance of the Purchase Price, subject to prorations and adjustments as hereinafter provided, 
shall be payable by Purchaser to Seller at Closing in cash or other immediately available funds, 
including, without limitation proceeds of a loan secured by the Unit 
(d) Purchaser acknowledges and understands that the ultimate disposition of 
the Deposit is governed by the terms of this Agreement, and after Seller and Escrow Holder 
comply with the terms of this Agreement concerning the Deposit, Seller and Escrow Holder shall 
have no further obligations or responsibilities with respect to the Deposit. Purchaser hereby 
releases, acquits and forever discharges Seller and Escrow Holder from any and all actions, 
claims, · demands, damages, costs, expenses and compensation, on account of or in any way 
growing out of the disposition of the Deposit in accordance with this Agreement 
4. PURCHASER'S CONTINGENCIES. 
4.1 Financing. 
Purchaser's Financing Contingency. If Purchaser intends to pay any portion of the Purchase 
Price with the proceeds from a loan secured by the Unit, Purchaser shall apply for such loan 
within three (3) business days from the execution of this Agreement by Seller and Purchaser. 
Purchaser shall have thirty (30) days from the execution of this Agreement by Seller and 
Purchaser to furnish Seller with a written loan commitment showing lender approval of credit 
report, income verification, debt ratios and subject only to satisfactory appraisal and final lender 
underwriting. If Purchaser does not deliver such written confirmation to Seller within the time 
allowed hereunder, this Agreement shall terminate and be of no further force or effect, and the 
Deposit shall be released to Purchaser. 
(a) Seller's Preferred Lender. Seller agrees to make available to Purchaser 
financing incentives provided solely by Seller's preferred lender, First Horizon 
Mortgage C-Preferred Lender") whose representative is Heidi Bateman. In the 
event that Purchaser chooses to utilize a lender other than Preferred Lender for 
the transaction in this Agreement, Purchaser hereby agrees that: 
(b) Purchaser's lender must provide within the financing contingency period 
proof that Purchaser's loan is not subject to issuance of a FNMA 1027 or 1028 approval and/or 
any pre-sale requirement; 
(c) Purchaser's lender must provide within the financing contingency period 
documentation that a loan rate lock is in place to insure that Purchaser's loan approval is 
assured regardless of any possible future interest rate increases; and 
(d) In the event that Purchaser's loan does not close on or before the Closing 
Date through no fault of Se.lier, a Two Hundred Fifty Dollars {$250) per day late-closing fee 
shall be due and payable to Seller prior to the delivery of possession for each day that 
Purchaser's loan is delayed past the Closing Date. 
4.2 Title. Within five (5) days after execution of this Agreement by Seller and 
Purchaser, Seller shall provide Purchaser with the Title Commitment, together with copies of all 
recorded documents shown as exceptions in the Title Commitment {except for any such 
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documents as have been previously provided to Purchaser, such as the Governing Documents 
and/or any other documents contained in the Condominium Purchaser's Manual). 
(a) Review of Title Commitment. Purchaser shall have fifteen (15) days after 
Purchaser's receipt of the Title Commitment to deliver, in writing to Seller, notice of Purchaser's 
objections to the status of title of the Unit as reflected by the Title Commitment In the event 
Purchaser fails to object to the status of title within the fifteen (15) day time period, Purchaser 
shall be deemed to have approved and accepted the status of title. However, Purchaser shall 
retain the right to raise objections to matters of title which first arise after the date of the Title 
Commitment and prior to Closing (and shall give written notice, prior to Closing, of such 
objection to Seller, whereupon Seller may, at its option, attempt to cure any such new title 
defect prior to Closing or decline to cure such defect). All exceptions not objected to by 
Purchaser shall be Permitted Exceptions. 
(b) Purchaser's Objection to Trtle: Defects in Title. If Purchaser delivers 
Purchaser's written objection to the status of title within the period set forth in subsection (a) 
above, Seller shall have ten (10) days to remove all such defects or objectionable title 
exceptions or to provide assurances acceptable to Purchaser that the objectionable title 
exception(s) will be removed or endorsed over at or before Closing; provided, however, that 
Seller shall have no obligation to remove any such defects or objections, or to provide any such 
assurances. Seller's failure, within the applicable time period, to remove all such defects or 
objectionable title exceptions or to provide assurances acceptable to Purchaser that the 
objectionable title exception(s) will be removed or endorsed over at or before Closing, shall be 
deemed conclusively to mean that Seller has elected neither to remove · such defects or 
exceptions, nor to provide such assurances. Should Seller not remove such defects or 
exceptions, or not provide such assurances within the applicable time period, then Purchaser, 
as Purchaser's sole and exclusive remedy under this Agreement, shall, at its option, elect either 
to (i) terminate this Agreement and the Deposit shall be returned to Purchaser or (ii) waive 
Purchaser's objections and proceed to Closing. If Purchaser elects to terminate this Agreement 
pursuant to subpart 0) above, such election must be made by written notice to Seller either 
within five (5) days after Seller provides written notice to Purchaser of any defects objected to 
which Seller will not so remove or so provide assurances (or prior to Closing for new matters of 
title first arising after the date of the Title Commitment and prior to Closing), or, if Seller has not 
provided such written notice to Purchaser, within frve (5) days after the date Seller was to 
provide such notice. In the event Purchaser does not deliver such written notice of termination, 
Purchaser shall be deemed to have waived Purchaser's objections to title and shall proceed to 
Closing. All such matters waived by Purchaser shall be deemed Permitted Exceptions. 
4.3 Due Diligence Period. Purchaser shall have thirty (30) days from the date of 
execution hereof to conduct such investigations and due diligence as Purchaser deems 
necessary, including review and approval of the Governing Documents, the Plans and Specs or 
any other document included in the Condominium Purchaser's Manual ("Pue Diligence Period"). 
Purchaser may elect to terminate this Agreement on or before the! expiration of the Due 
Diligence Period by providing written notice to Seller on or before such date. In such event, the 
Deposit shall be returned to Purchaser and this agreement shall tenninate and be of no force or 
effect. 
5. UPGRADES AND MODIFICATIONS. The Purchase Price is inclusive of one of three of 
Seller's standard Unit packages, all as set out in the Plans and Specs c·unit Package"). 
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Purchase shall have forty-five {45) days from execution of this Agreement to notify Seller in 
writing of Purchaser's selection of a Unit Package. Any upgrades or modifications to the Unit 
Package, shall be stated on a Change Order Addendum to this Agreement {the ·upgrades"), 
and shall be at Purchaser's expense. Payment for the Upgrades shall be in the form of a NON-
REFUNDABLE cash prepayment, known as an ·interior Finish Option Payment,• paid to the 
Escrow Agent for disbursement to Seller or to Seller's contractor, subcontractor or supplier prior 
to Seller's placing orders for such Upgrades. The Interior Finish Option Payment is not an 
earnest money deposit. By no later than forty-frve {45) days after execution of this Agreement, 
Purchaser shall select all Upgrades, execute any necessary Change Order Addendums, and 
pay any Interior Finish Option Payment. If Purchaser fails to select a Unit Package, and fails to 
select any Upgrades, execute any necessary Change Order Addendums, or pay any Interior 
Finish Option Payment within such forty-five {45) day period, Purchaser shall be conclusively 
deemed to have elected to proceed to Closing with the Unit Package selected by Seller and with 
no Upgrades, all as set out in the Plans and Specs. The cost of the Upgrades {if any) shall be 
added to the Purchase Price in a Final Price Addendum, and the Interior Finish Option Payment 
shall be credited to Purchaser at Closing. In the event Purchaser fails to close for any reason, 
including failure of Purchaser to satisfy or waive a contingency in this Agreement, the Interior 
Finish Option Payment shall be retained by Seller. Seller shall have no obligation to execute 
any additional changes after the initial Change Order Addendum{s) have been mutually agreed 
upon by Seller and Purchaser. Any additional Change Order Addendum shall be mutually 
agreed upon by Seller and Purchaser, and shall include a minimum administrative fee of $250 
charge per item in addition to costs of the Upgrades. Seller agrees, at Seller's expense, to 
provide Purchaser two {2) hours of time with the Project's interior Design Professionals 
(selected at the sole discretion of Seller). Should Purchaser incur more time than the initial two 
(2) hours set forth herein, then Purchaser shall be billed at Project's Interior Design 
Professional's hourly rate, and Purchaser shall be solely responsible for payment of all 
additional time billed. 
6. PURCHASER'S CONDITIONS PRECEDENT TO CLOSING. Following Purchaser's 
satisfaction or waiver of Purchaser's contingencies set forth in Section 4 and provided 
Purchaser has not elected to terminate this Agreement, Purchaser's obligation to· consummate 
the purchase of the Unit in accordance with this Agreement is expressly conditioned upon the 
following: 
6.1 Recordation of the Plat and the Condominium Declaration by Seller; 
6.2 Purchaser's receipt of a certificate of occupancy (either temporary/conditional or 
final} issued by the appropriate governmental authorities; and 
. ' 
6.3 Purchaser's receipt of a written notice from Seller that the Unit is completed 
pursuant to the Plans and Specs and Purchaser's Upgrades and is ready for final inspection 
and setting forth a scheduled closing date {no sooner than ten {10) business days after giving 
the inspection notice). 
7. SELLER'S COVENANTS. 
7 .1 Seller hereby covenants and agrees that Seller will cause the Plat and the 
Condominium Declaration to be recorded in the real property records of Ada County, Idaho, 
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subject to the terms and conditions hereof, and subject to any reserved rights of Seller as 
specifically set forth herein. 
7.2 Seller hereby covenants and agrees that Seller will cause the Project and the 
Unit to be constructed in substantial compliance with the Plans and Specs and Purchaser's 
Upgrades, subject to the terms and conditions hereof, and subject to any reserved rights of 
Seller as specifically set forth herein. 
8. CLOSING; OUTSIDE CLOSING DATE. Closing shall occur on or before that date 
which is thirty (30) days after all Purchaser's conditions.- precedent as set forth in Section 6 have 
been met, as established by Seller pursuant to written notice to Purchaser, but in no event 
earlier than ten (10) days after delivery of such certifications. If Closing shall not have occurred 
by that date which is twenty-four (24) months after execution hereof, Purchaser shall be entitled 
to terminate this Agreement by written notice to Seller, delivered at any time prior to Seller's 
establishment of a Closing Date. In such event, and if Purchaser is not in default, the Deposit 
shall be returned to Purchaser, this Agreement shall terminate, and neither Purchaser nor Seller 
shall have any further liability to one or the other under this Agreement. The parties hereto, 
upon mutual agreement, may designate an earlier or later date for Closing. 
9. CLOSING PROCEDURE. 
9.1 Escrow Deposits. No later than one (1) day prior to the Closing Date set forth in 
Seller's written inspection notice to Purchaser, the following shall be deposited with the Escrow 
Holder. 
Seller shall deposit: 
(a) Deed. The duly executed Deed conveying the Unit to Purchaser. 
(b) Documents. Any documents reasonably required by the Escrow Holder 
(i) evidencing the legal status, standing and authority of Seller and its right to sell the Unit and 
(ii) to complete Seller's sale of the Unit to Purchaser. 
Purchaser shall deposit 
(a) Balance of Purchase Price. The remaining balance of the Purchase 
Price, together with Purchaser's share of all closing costs, in cash or immediately available 
funds. 
(b} • Documents. Any documents reasonably required by the Escrow Holder 
to complete Purchaser's purchase of the Unit from Seller. 
9.2 Closing Costs. Seller and Purchaser shall each be responsible for the payment 
of and shall pay one-half (1 /2) of the Escrow Holder's closing fee. Seller shall be responsible for 
the payment of and shall pay the premium for the Title Policy. Purchaser shall be responsible 
for the payment of and shall pay (i) the fee for the recording of the Deed, (ii) any fee or premium 
for any endorsements to the Title Policy and/or the issuance of any extended coverage title 
insurance required by Purchaser (including without limitation, any survey or other item required 
for extended coverage by the title insurance company}, and (iii} any and all fees, costs and 
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expenses incurred in connection with any loan obtained by Purchaser in connection with its 
purchase of the Unit, including the premium for any mortgagee's title insurance policy. Seller 
and Purchaser shall each pay their respective attorneys' fees and costs outside of Closing. All 
other fees and costs, if any, incurred in comection with the closing of this transaction shall be 
paid by the party incurring such fees and costs. 
9.3 Proration of Taxes and Assessments. All taxes and assessments and all 
assessments due under the Declaration shall be prorated as of the Closing Date. 
9.4 Possession. Possession passes to Purchaser at Closing, subject to the move-in 
provisions set forth in Section 10.3 of this Agreement. 
10. DELIVERY; ACCESS PRIOR TO CLOSING; PURCHASER MOVE-IN. 
10.1 Delivery. At Closing, Seller shall deliver to Purchaser the Unit completed 
sub~tantially In accordance with the Plans and Specs, as the same may be modified and 
amended from time to time. Seller shall not be required to install or provide any fixtures, 
appliances or equipment not specified in the Unit Plans and Specs, unless otherwise agreed in 
writing by Seller. 
10.2 Access Prior to Closing. Prior to Closing, an agent of Seller must accompany 
Purchaser whenever Purchaser inspects or visits the Unit or the interior of the Building in which 
the Unit is located. Only employees and contractors of Seller, acting pursuant to written 
instructions of Seller, are authorized to work on the Unit prior to Closing. 
10.3 Purchaser Move-In. Due to the potential for a large number of Purchasers 
desiring move-in to the Units at or near the same time, and in order to provide for an order1y 
move-in for all purchasers and to respect the living standards of existing occupants, Seller 
reserves the right to establish a reasonable schedule of approved move-in dates and times for 
the Units. Purchaser agrees to abide by and honor such Purchaser's move-in schedule once 
established. However, in no instance shall Seller schedule a move-in time or date for Purchaser 
later than seven (7) days following Closing. Purchaser further agrees that all move-in activities 
shall be in strict conformance with the Association's Rules and Regulations, including the 
requirements related to the protection of Common Areas and elevators. and that Association 
personnel and staff may be present to assure compliance with all move-in Rules, Regulations 
and schedules. Except in cases of demonstrable hardship, all move-in activities shall be 
scheduled during normal weekday business hours, Monday through Friday, only. 
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11. INSPECTION. Not less than ten (10) days prior to Closing, Seller shall notify Purchaser 
that the Unit is ready for final inspection. Upon receipt of such notice, Purchaser shall arrange 
for an appointment with a representative of Seller to be held no later than three (3) days prior to 
Closing to make the final inspection. If Purchaser so desires, a third party, at Purchaser's sole 
expense, may attend such final inspection. Following such final inspection, Purchaser shall 
execute and deliver to Seller the Unit Inspection Form (the Mlnspection Formj, listing all 
mutually agreed outstanding, incomplete or defective items in the Unit. Except as to those 
items specifically listed in the Inspection Form, Purchaser shall be deemed to have 
acknowledged that the Unit has been completed in_ accordance with this Agreement and 
Purchaser shall be deemed conclusively to have accepted the Unit. The completion of the 
foregoing inspection and the endorsement of the Inspection Form by Purchaser and Seller are 
conditions to Seller's obligation to complete the transaction contemplated by this Agreement. 
Seller agrees to complete all items set forth in the Inspection Form in respect of the Unit in 
accordance with Seller's obligations under this Agreement as soon as is reasonably practicable. 
Seller may, in its sole discretion, extend the Closing Date by no more than thirty (30) days if the 
incomplete items set forth in the Inspection Form justify such extension. Purchaser's failure for 
any reason to inspect the Unit or execute and deliver the Inspection Form as herein provided 
shall be deemed a waiver of the right to inspect by Purchaser and acceptance of the condition 
of the Unit by Purchaser without inspection. 
12. ADDITIONAL AGREEMENTS AND ACKNOWLEDGEMENTS. 
12.1 Leasing Restrictions: Intent to Lease. Purchaser hereby acknowledges that the 
Declaration contains restrictions on the ability of owners of Units to lease their Units, which 
restrictions are applicable to Purchaser, including, without limitation, a restriction limiting the 
number of leased Units to not more than thirty percent (30%) of the total number of Units (the 
"Leasing Restriction·) at any time. If Purchaser intends to purchase the Unit for the purpose of 
leasing the Unit, Purchaser must initial below. If Purchaser initials below, Seller shall cause the 
Association to notify Purchaser of either: (a) Purchaser's ability to lease the Unit in accordance 
with the Declaration; or (b) Purchaser's number on the Leasing Wait List (as defined in Section 
6.9 of the Declaration). 
By initialing here, Purchaser signifies his or her desire to lease the Unit: 
~~~r Initials: _.--(-Z 7 ~~er Initials: --1.f::i_ 
12.2 Re:iction on Resale ~f Prooe!: Option to Repurclase. Purchaser shall not 
sell, assign, double escrow, transfer or otherwise convey the Unit without the prior written 
consent of Seller,. which consent can be withheld by Seller in its sole and absolute discretion, for 
a period from the date of Closing to twelve (12) months after Closing. The restriction on resale is 
a significant material consideration for Seller's sale of the Unit to Purchaser, and upon any 
default by Purchaser under this Section 12.2. Seller shall be entitled to all remedies available at 
law or in equity, including, without limitation. an action for damages and/or injunctive relief. 
Purchaser agrees that the deed conveying title to the Unit may contain, at Seller's election, 
language setting forth the restriction of resale set forth in this Section. The restriction on resale 
set forth in this Section 12.2 shall not apply to any bona fide lender or mortgagee that may 
initiate foreclosure proceedings, or come into title and possession of the Unit as a result of 
foreclosure or other means, and such lenders and mortgagees are hereby specifically exempted 
from this resale restriction. Seller shall have the right to waive the restriction on resale for 
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reasons of hardship upon written application by Purchaser to Seller setting forth in detail the 
reasons for such request, but approval or rejection of such application shall be in Seller's sole 
and absolute discretion. Notwithstanding the foregoing, if Purchaser desires to sell Purchaser's 
Unit within such period set forth above, Purchaser understands and agrees that Seller, at 
Seller's option, may repurchase the Unit from Purchaser at a repurchase price equivalent to the 
money actually paid by Purchaser to Seller, less any closing costs incurred by Seller. Such 
option shall commence upon the Closing date and shall end twelve (12) months thereafter or at 
such earlier time as Seller has closed the sale of all Units within the Jefferson Condominiums 
offered for sale by Seller. In addition, if Seller fails to exercise the repurchase option within 
thirty days after being notified in writing by Purchaser" that Purchaser desires to sell the Unit, 
then the option shall expire and Purchaser may sell the Unit. .Seller and Purchaser shall cause 
to be recorded in the real property records of Ada County, Idaho a memorandum of Seller's 
option to repurchase in the form attached hereto as Exhibit B. 
By signing here, Purchaser acknowledges and agrees to be bound by the resale 
restrictions and option to repurchase set forth above in Section 12.2: 
f3uyer Initials: 77 J) 
12.3 Continuing Construction Work. Purchaser understands and agrees that, at the 
time of taking possession of the Unit and for an indefinite period thereafter, the Building, the 
other Units, the Parking Stalls, the Storage Units, and the Common Areas and Limited Common 
Areas, as well as other improvements related thereto, may not be completed and that 
construction thereof may be continuing. 
12.4 Furnishings and Models. Purchaser understands and agrees that furniture, wall 
coverings, furnishings or the like as shown in or about any model unit are for display purposes 
only and shall not be considered as part of the Unit for the purposes of this Agreement. Further, 
the location of wall switches, thermostats, chases, plumbing and electrical outlets and similar 
items in the Unit may not be as shown in any such model unit. Any floor plans, sketches or 
sales drawings shown to Purchaser, other than those which are a part of-the approved·plans 
and specifications for the Unit, are for display purposes only and may not be exactly duplicated. 
The Unit is being sold unfurnished and will contain only the appliances and equipment installed 
at the time of final inspection of the Unit by Purchaser. 
12.5 Post-Closing Purchaser Finishing: Pre-Closing Access. Purchaser understands 
and agrees that Seller shall be responsible only for those finish items specifically set forth in the 
Plans and Specs and those Upgrades selected by Purchaser pursuant to an executed Change 
Order Addendum .. All other finish items, in the nature of ·custom finishing,• decorating or the 
like, shall be the sole responsibility of Purchaser and shall be performed only after Closing. 
Prior to Closing, Purchaser may access the Unit or the Building only upon prior appointment and 
only if accompanied by a representative of Seller. Prior to Closing, Purchaser shall not be 
entitled to bring any furniture or other property onto the Project or into the Building. During the 
construction of the Unit, Purchaser, its agents, employees and representatives who visit or 
inspect the Unit, understand and acknowledge that the Project may contain hazardous 
conditions. Purchaser hereby agrees to waive any claim it may have against Seller or Seller's 
agents, employees or representatives, for injuries sustained by Purchaser, its agents, 
employees and representatives, on the Project. 
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12.6 Representation Confirmation: 
Check one (1) box in Section 1 and one (1) box in section 2 below to confirm that in this 
transaction, the brokerage(s} involved had the following relationship(s} with the BUYER(S) and 
SELLER(S) .. · 
Section 1: ~ 
---rt:. ) 181A The brokerage working with the BUYER($) is acting as an AGENT for the 
BUYER(S). 
~B. The brokerage working with the BUYER(S} is acting as a LIMITED DUAL AGENT 
for the BUYER(S). without an ASSIGNED AGENT. 
fEillC. The brokerage working with the BUYER(S) is acting as a LIMITED DUAL AGENT 
for the BUYER(S) and has an ASSIGNED AGENT acting solely on behalf of the 
BUYER(S) . 
.-;/)~~e brokerage working with the BUYER(S) is acting as a NONAGENT for the 
alJYER(S). 
Section 2: 
~- The brokerage working with the SELLER(S) is acting as an AGENT for the 
SELLER(S). 
fil]B. The brokerage working with the SELLER(S) is acting as a LIMITED DUAL AGENT 
for the SELLER($), without an ASSIGNED AGENT. 
(Gjc. The brokerage working with the SELLER(S) is acting as a LIMITED DUAL AGENT 
for the SELLER(S) and has an ASSIGNED AGENT acting solely on behalf of the 
SELLER(S}. 
IITITD. The brokerage working with the SELLER(S) is acting as a NONAGENT for the 
SELLER(S). 
Each party signing this document confirms that he has received, read and understood 
the Agency Disclosure Brochure adopted or approved by the Idaho Real Estate Commission 
and has consented to the relationship confirmed above. In addition, each party confirms that the 
brokerage's agency office policy was made available for inspection and review. EACH PARTY 
UNDERSTANDS THAT HE IS A "CUSTOMER• AND IS NOT REPRESENTED BY A 
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BROKERAGE UNLESS THERE IS A SIGNED WRITTEN AGREEMENT FOR AGENCY 
REPRESENTATION. 
13. WARRANTIES. 
13.1 Limited Warranty by Seller. The following warranty (the "Limited Warranty") is 
the only warranty made by Seller regarding labor and materials used in the construction of the 
Unit or any common area of the Project, and the limited Warranty shall not be effective until 
Closing. The Limited Warranty is personal to Purchaser and may not be assigned by Purchaser 
upon the sale of the Unit Seller warrants that all materials incorporated in and made a part of 
the structure of the Unit and/or common area shall be new as of the date of installation and shall 
remain free from defects in workmanship or material for a period of one year from the date of 
substantial completion of the Unit or common area. Seller represents that Seller will cause to 
be remedied, by repair or replacement, any defects in the Unit or common area which appear 
within such one year period and which result from faulty material or workmanship, provided that 
Purchaser gives Seller written notice of any such defect within ten (10) days after Purchaser's 
discovery of the defect. Any such notice shall be addressed to Seller at the address set forth 
herein for notice, or any other address for notice to Seller furnished to Purchaser in accordance 
with this Agreement. Purchaser's sole remedy (in lieu of all remedies implied by law or 
otherwise) against Seller in connection with such defects shall be to require Seller to correct the 
defects in material or workmanship. Seller shall not be responsible for Purchaser's 
Improvements or any defects in the Unit resulting from Purchaser's Improvements. 
13.2 Warranties by Manufacturer. The Limited Warranty in Section 13.1 above does 
not extend or relate to any items of tangible personal property in the Unit (whether or not such 
property is attached to or installed in the Unit) including, without limitation, any range, oven, 
range hood and fan, garbage disposal, dishwasher and refrigerator (collectively, the 
"Appliances9 ). Seller will assign to the Purchaser at Closing any unexpired warranties Seller 
has received from the manufacturers of such Appliances, together with any other warranties 
provided by third-party manufacturers of products installed in the Unit by Seller and not 
otherwise assigned. by Seller to Purchaser to the extent such warranties are assignable:·· Seller 
shall not be responsible for the performance of any such manufacturer under the manufacturer's 
warranties. With respect to the Appliances, whether or not warranted by manufacturers, all 
implied warranties are expressly disclaimed and do not apply, including, without limitation, the 
implied warranties of merchantability and fitness for a particular purpose, if created and 
recognized under Idaho law. 
13.3 Warranties are Exclusive. Purchaser hereby agrees that Purchaser is 
purchasing the UrJit with the warranties set forth in this Section 13 as the exclusive warranties 
as between Seller and Purchaser. Other than the express terms and conditions of the 
warranties set forth in this Section 13, Purchaser hereby agrees Purchaser is purchasing the 
Unit in an "As is• condition, with no additional warranties, express or implied, from Seller 
concerning the condition of the Unit, Building and Project Purchaser acknowledges that under 
the laws of the State of Idaho, the sale of the Unit, which Seller has caused to be constructed, 
may carry with it an implied warranty of habitability or other implied warranty that the Unit, 
Building and/or Project will be free from defects and that the Unit will be fit for its intended use 
as a residence. Purchaser hereby expressly waives forever, for itself and for its successor, 
heirs and assigns, any such implied warranties relating to the Unit, Building and/or Project and 
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any claims against Seller arising from or relating to a purported breach of any such implied 
warranty. 
13.4 Exclusions from Limited Warranty. The following matters are hereby expressly 
excluded from the Limited Warranty: 
(a) Variations in Natural Products. The beauty of real wood comes from 
naturally occurring variations in grain, texture and color of the wood itself. These variations can 
also cause noticeable differences In the Unit's wood cabinets and wood floors. These grain and 
tone differences are a natural and acceptable condition · of quality wood finishes. The naturally 
occurring variations and differences in color, shade, grain and texture are within Seller's product 
standards and commercial tolerance. The Limited Warranty provides protection against defects 
in material and workmanship under normal installation use and service. Color changes are 
beyond Seller's or Warrantor's control. The granite, marble, stone and wood in the Unit are 
products of nature and variations in color, texture and surface smoothness can be expected. All 
of these products have more pronounced imperfections and veining in their finished surface 
than man-made or manufactured products. Purchaser acknowledges that Purchaser has 
reviewed the granite, marble, stone and wood samples provided by Seller and understands that 
these variations exist and that there are inherent variations between the different granite, 
marble, stone and wood selections. Also, the locations of seams in the countertops will be 
determined by the manufacturer based on length, layout, various options chosen, etc. 
(b) Damage Caused by Purchaser and Others. The Limited Warranty 
excludes all defects and damage to the extent caused or made worse by {i) negligence, failure 
to inspect, lack of maintenance, improper maintenance, improper operation or other action by 
anyone other than Seller or its agents or contractors; {ii) failure of Purchaser or the Association 
to minimize or prevent damage in a timely manner, including failure to allow timely access or 
inspections and repairs by Seller or its agents; (iii) failure of Purchaser or the Association to 
comply with the warranty requirements of manufacturers or suppliers of appliances, fixtures or 
equipment; (iv) failure of Purchaser or the Association or their agents, employees, contractors or 
consultants to follow maintenance recommendations given by Seller or its ag·enncrPutchaser 
or the Association or commonly accepted maintenance obligations; (v) ordinary wear and tear, 
misuse, abuse or neglect; (vij use for other than its intended purpose; (vii) abnormal loading 
(including waterbeds) on floors, decks or other surfaces by Purchaser that exceeds building 
design loads; (viii) making or installation of holes, penetrations, windows or skylights in the Unit 
or Common Area by anyone other than Seller or its employees, agents or contractors; (ix) 
failure of Purchaser or the Association to mitigate damages; or (x) alterations to the Unit or 
Common Area by anyone other than Seller or its employees, agents or contractors. 
(c) Personal lniury and Consequential Damages. The Limited Warranty 
excludes bodily injury, illness and death; damage to or theft of personal property; costs of 
shelter, transportation, food, moving, storage or other incidental expenses relating to relocation 
during repairs: and consequential, exemplary and punitive damages. 
{d) Defined Standards and Tolerances. The standards and tolerances for 
determining whether a breach of the Limited Warranty has occurred are specified in the Limited 
Warranty; provided, however, notwithstanding a failure to meet the defined standards and 
tolerances, there shall be no claim under the Limited Warranty unless the failure has adversely 
affected or will adversely affect the performance of a portion of the Unit or Common Area. 
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(e) Other Limitations and Exclusions. The Limited Warranty excludes any 
loss or damage (i) due to normal wear and tear or normal deterioration; (ii) caused by accidents, 
riot, fire, explosion, smoke, water escape, falling objects, aircraft, vehicles, acts of God, war, 
terrorism, lightning, windstorm, hail, flood, mud slide, earthquake, volcanic eruption or changes 
in underground water table not reasonably foreseeable; ~ii) caused , by soil movement; (iv) 
caused by insects; (v) caused to or by any items supplied by Purchaser or which are not part of 
the Unit at the time of Closing; (vi) relating to cooking odors or other odors from other Units or 
elsewhere; or (vii) consisting of or relating to temporary ponding or pooling of water on roofs, 
decks, walkways, driveways, parking areas, or other parts of the Project, provided such ponding 
or pooling does not cause damage to the Unit or Comnioi, Area. 
14. DECLARATIONS: MEMBERSHIP IN ASSOCIATIONS; SELLER'S AMENDMENT 
RIGHTS. 
14.1 Condominium Purchaser's Manual. Purchaser acknowledges, confirms and 
agrees, by Purchaser's execution of this Agreement, that prior to Purchaser's execution hereof, 
Purchaser received a complete Condominium Purchaser's Manual. Purchaser also 
acknowledges and agrees that the Unit being purchased pursuant to this Agreement, and all of 
Purchaser's rights thereto and interests therein, shall be and will be governed by the provisions 
of the Governing Documents. Purchaser further acknowledges and agrees that Seller has 
made available to Purchaser a full and complete set of the Plans and Specifications for 
Purchaser's (or Purchaser's authorized representative's) inspection and review at the offices of 
Seller. Purchaser further acknowledges and agrees that Purchaser has been advised by Seller, 
and is hereby further advised, to carefully read and review all documents in the Condominium 
Purchaser's Manual and the Plans and Specs, and to consult with independent legal counsel 
and any other professionals as may be desired by Purchaser to assist Purchaser in such review 
and understanding of the Condominium Purchaser's Manual, the Plans and Specs and this 
Agreement. 
By initialing here, Purchaser acknowledges receipt of the Condominium Purchaser's 
Manual: 
~'tiyer Initials: -c~ l l • initials: -U;-+----
14.2 Declaration. Purchaser hereby acknowledges, understands and agrees that the 
Unit, the Building and the Project are subject to the provisions of the Declaration. Purchaser 
further understands, acknowledges and agrees that the covenants, conditions and restrictions 
contained in the Declaration run with the land, and bind Purchaser and each and every 
successor-in-inter~st 
14.3 Association. By the acquisition of ownership of the Unit, Purchaser and its 
successors and assigns as owners of the Unit shall be members of and entitled to participate in 
the business of the Association as provided for in the Governing Documents. Purchaser shall 
be obligated to pay Purchaser's share of the assessments imposed by the Association for the 
purpose of paying the common expenses of the Project and the expense of operating the 
Association. Purchaser recognizes that the Unit and rights of use and occupancy thereunder 
and duties in connection therewith shall be as established by and pursuant to the Governing 
Documents. 
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14.4 Reservation of Amendment Rights. 
(a) Notwithstanding anything to the contrary contained in this Agreement, 
Seller may make amendments, modifications and changes to the Governing Documents, Plans 
and Specs, and finishes, Association budget, or other similar documents and plans prepared by 
or for Seller as Seller may deem desirable (or as may reasonably be required by lenders, 
investors, or title insurance companies to meet reasonable requirements for title insurance and 
mortgagee protection or as otherwise required as a result of availability of materials). Any 
changes in materials shall be of comparable quality. 
(b) Due to the realities of the construction process, there may occur changes 
to the Plans and Specs, finishes and/or the size of the Unit Changes to the Plans and Specs 
and finishes shall not require approval of Purchaser. However, if before this sale is closed 
amendments are made substantially decreasing the Unit's square footage, voting percentage, 
or liability for common expenses (for purposes hereof, a decrease of more than two (2) percent 
shall be considered a substantial decrease), Purchaser shall be entitled to either (i) terminate 
this Agreement by written notice delivered to Seller within seven (7) days of Seller's notice to 
Purchaser of such change, in which event, the Deposit shall be returned to Purchaser, this 
Agreement shall terminate, and neither Purchaser nor Seller shall have any further liability to 
one or the other under this Agreement; or {ii) maintain this Agreement in full force and effect and 
receive a reduction in the Purchase Price. Such reduction in Purchase Price shall be calculated 
by taking the Purchase Price divided by the square footage shown in the initial Plans and Specs 
and then multiplying that amount by the decrease in square footage in the revised Plans and 
Specs. Notwithstanding the foregoing, Purchaser acknowledges that the Purchase Price set 
forth herein is not based upon the square footage of the Unit. 
(c) Purchasers failure to disapprove in writing any of the documents 
requiring approval (or amendments, modifications or changes thereto) within seven (7) days of 
receipt of such documents (amendments, modifications or changes) shall be conclusively 
deemed Purchaser's approval thereof. 
15. DEFAULT. 
15.·1 Default by Seller. If Seller fails to comply with any one or more of the terms or 
conditions of this Agreement within ten (10) days after receipt of written notice from Purchaser, 
which notice shall specify the particulars of the claimed default, Purchaser, as Purchaser's sole 
and exclusive remedies for such failure, may either. (a) terminate this Agreement by notice to 
Seller on or before the Closing Date, in which event Purchaser shall be entitled to the full return 
of the Deposit, together with any interest accrued thereon, or (b) waive such failure and proceed 
to Closing. If Purchaser elects to terminate this Agreement, all rights of Purchaser in the 
Building, the Unit and all other rights of Purchaser under this Agreement shall thereupon 
terminate and this Agreement shall become null and void and of no further force and effect. 
15.2 Default by Purchaser. If Purchaser fails to comply with any one or more of the 
terms or conditions of this Agreement, then after reasonable written notice to Purchaser (and in 
any event not less than ten [10} days notice), Seller shall be entitled to terminate this Agreement 
(provided Purchaser has not cured such default within the ten (10) day period set forth herein). 
In the event Seller elects to terminate this Agreement due to Purchaser's default, Escrow Holder 
is hereby authorized and directed to close the escrow established in connection with this 
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transaction and close the account into which it has placed the Deposit and to deliver the 
Deposit, together with any interest accrued thereon, to Seller. 
16. MISCELLANEOUS PROVISIONS. 
16.1 Attorneys' Fees. In the event either party initiates or defends any legal action or 
proceeding in any way connected with this Agreement, the prevailing party in any such action or 
proceeding (in addition to any other relief which may be granted, whether legal or equitable), 
shall be entitled to recover from the losing party in any such action or proceeding its reasonable 
costs and attorneys' fees (including, without limitation, ·its reasonable costs and attorneys' fees 
on any appeal). All such costs and attorneys' fees shall be deemed to have accrued on 
commencement of any legal action or proceeding and shall be enforceable whether or not such 
legal action or proceeding is prosecuted to judgment. 
16.2 Risk of Loss. By execution of this Agreement. Purchaser does not acquire any 
equitable ownership of or title to the Unit or any other right except as expressly provided herein. 
All risk of loss shall be upon Seller until the Closing Date or occupancy by Purchaser, whichever 
first occurs. Thereafter, destruction of, or damage to, the Building or other improvements now 
or hereafter placed in the Building, whether from fire or other cause, shall not release Purchaser 
from any of Purchaser's obligations under this Agreement, it being expressly understood and 
agreed that thereafter Purchaser bears all risk of loss of, or damage to the Unit. 
16.3 Force Majeure. Seller shall complete construction of the Building and the Unit, 
and Closing on such Unit shall occur, within twenty-four (24) months after the date of full 
execution of this Agreement; provided, however, that if Seller is delayed in the performance of 
the aforesaid obligation to complete construction of the Building and the Unit for reasons 
beyond the control of Seller, then the time for performance of Seller's obligation shall be 
extended for the period of such delay. Reasons beyond the control of Seller shall include, 
without limitation, impossibility of performance, acts of God, fire, earthquake, flood, explosion, 
condemnation or acts of governmental agencies asserting jurisdiction over the Project, 
including, without limitation, failure to give approvals or issue permits, and any·other legally 
supportable justification under the laws of the State of Idaho which would excuse Seller from 
completing construction of the Building and the Unit. 
16.4 Performance. The acceptance of the Deed from Seller to Purchaser shall 
constitute full and complete performance of the obligations of Seller under this Agreement and 
satisfaction of the right of Purchaser under this Agreement except for rights which may arise by 
reason of a breach of Seller's warranties and representations specifically set forth herein, and 
except for any iten:is to be completed as specified in the executed Inspection Form. 
16.5 Assignment. Seller shall have the right to assign its rights and/or obligations 
under this Agreement to any person or entity. Purchaser shall not assign any of its rights and/or 
obligations under this Agreement without the prior written consent of Seller, which consent may 
be withheld for any reason or no reason, in Seller's sole discretion. 
16.6 Brokers. Seller and Purchaser each represents and warrants to the other that 
except for the services of the Broker (Steve Osbum/V\/indermere Capital Group Inc.) performed 
pursuant to the terms of a separate agreement between Seller and Broker, and except for 
Thomas Edward Stevenson, Broker, who has been retained by Purchaser as evidenced by a 
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separate Buyer Representation Agreement executed by Purchaser, who has been retained by 
Purchaser, neither party has dealt with any other broker or real estate agent in connection with 
this Agreement. Seller hereby agrees that it will indemnify, defend and hold harmless 
Purchaser from any claim made by any broker or real estate agent for a commission or fee 
based upon Seller's actions herein. Purchaser agrees that if any broker makes a claim for a 
commission or fees based upon the actions of Purchaser, Purchaser shall indemnify, defend 
and hold Seller harmless from any such claim. However, a party claiming a right of indemnity 
(the "lndemnitee·) under this section shall, as a condition on such right, promptly give notice to 
the party from which indemnity is sought of the assertion against the lndemnitee of the claim for 
which indemnity is sought. The provisions of this se"ction shall survive the Closing or the 
termination of this Agreement. 
16.7 Notices. 
(a) Notices. All notices given pursuant to this Agreement shall be in writing 
and shall be given by facsimile, by personal service, by United States mail or by United States 
express mail or other established express delivery service (such as Federal Express), postage 
or delivery charge prepaid, return receipt requested, addressed to the appropriate party at the 
address or facsimile number set forth below: 
323 Jefferson LLC 
Attn: Bill Clark 
420 Main Street, Suite 204 
Boise, Idaho 83702 
Fax No.: (208) 342-2627 
Purchaser(s): Name: Thomas Edward Stevenson Name: NIA 
Address: 636 N Morningside Way 
City: Boise State: ID Zip: !!Ell 
Phone No.: 208 447 7904 
Fax No.: 208 939 7303 
The person and address to which notices are to be given may be changed at any time by any 
party upon written notice to the other party. All notices given pursuant to this Agreement shall 
be deemed given upon receipt 
(b) Receipt. For the purpose of this Agreement, the term areceipr shall mean 
the earlier of any of the following: (i) the date of delivery of the notice or other document to the 
address specifieo pursuant to subsection (a) above as shown on the return receipt, or (ii) the 
date of actual receipt of the notice or other document by the person or entity specified pursuant 
to subsection (a) above, or (iii) in the case of refusal to accept delivery or inabnity to deliver the 
notice or other document, the earlier of (A) the date of the attempted delivery or refusal to 
accept delivery, (B) the date of the postmark on the return receipt, or (C) the date of receipt of 
notice of refusal or notice of nondelivery by the sending party, or (iv) in the case of a 
telefacsimile, the date and time of receipt as shown on the confirmation of the telefacsimile 
transmission. 
16.8 1031 Exchange. Seller and Purchaser acknowledge that either party may wish 
to structure this transaction as a tax deferred exchange of like kind property within the meaning 
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of Section 1031 of the Internal Revenue Code. Each party agrees to reasonably cooperate with 
the other party to effect such an exchange; provided, however, that (i} the cooperating party 
shall not be required to acquire or take title to any exchange property, (ii} the cooperating party 
shall not be required to incur any expense (excluding attorneys' fees) or liability whatsoever in 
connection with the exchange, including, without limitation, any obligation for the payment of 
any escrow, title, brokerage or other costs incurred with respect to the exchange, (iii) no 
substitution of the effectuating party shall release said party from any of its obligations, 
warranties or representations set forth in this Agreement or from liability for any prior or 
subsequent default under this Agreement by the effectuating party, its successors or assigns, 
which obligations shall continue as the obligations ·of a principal and not of a surety or 
guarantor, (iv) the effectuating party shall give the cooperating party at least five (5) business 
days' prior notice of the proposed changes required to effect such exchange and the identity of 
any party to be substituted in the escrow, (v) the effectuating party shall be responsible for 
preparing all additional agreements, documents and escrow instructions (collectively, the 
-exchange Documents·) required by the exchange, at its sole cost and expense, and (vi) the 
effectuating party shall be responsible for making an determinations as to the legal sufficiency, 
tax considerations and other considerations relating to the proposed exchange, the Exchange 
Documents and the transactions contemplated thereby, and the cooperating party shall in no 
event be responsible for, or in any way be deemed to warrant or represent any tax or other 
consequences of the exchange transaction arising by reason of the cooperating party's 
performance of the acts required hereby. 
16.9 Binding Effect. This Agreement shall be binding upon and inure to the benefit of 
Seller and Purchaser, their respective heirs, personal representatives, successors and assigns. 
16. 10 Governing Law. This Agreement and the construction of the terms hereof shall 
be governed by the laws of the State of Idaho. 
16.11 Construction of Terms. In construing the provisions of this Agreement and 
whenever the context so requires, the use of a gender shall include all genders, the use of the 
singular shall include the plural, and the use of the plural shall include the singular. 
16.12 Counterparts. This Agreement may be executed in a number of Identical 
counterparts, including counterparts transmitted by facsimile, each of which shall be an original 
for all purposes. If so executed, each of such counterparts shall, collectively, constitute one 
Agreement. 
16.13 Entire Agreement. This Agreement embodies the entire agreement of the parties 
with respect to the transaction herein contemplated, and supersedes all prior representations or 
agreements, whether oral or written, including without limitation any Reservation Agreements 
previously executed by Purchaser and Seller. No oral representations or agreements made by 
Seller, Broker, or any of their agents, employees or representatives, shall modify or in any 
manner change or affect this Agreement. Any amendments, changes or modifications to this 
Agreement shall be in writing and executed by the parties hereto. 
16.14 Time for Performance. lf the date for Closing or the date for delivery of a notice 
or performance of some other obligation of a party falls on a Saturday, Sunday or legal holiday 
in the State of Idaho, then the date for Closing or such notice or performance shall be 
postponed until the next business day. 
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16.15 Survival. Except as specifically provided herein, the terms, prov1s1ons, 
warranties, covenants and indemnities shall survive the delivery of the Deed and the payment of 
the Purchase Price, and this Agreement shall not be merged therein, but shall remaining binding 
upon and for the parties hereto until fully observed, kept or performed. 
16.16 Defined Tenns. Capitalized terms used herein without definition shall have the 
meanings specified for such terms in the Governing Documents, and all other terms used herein 
without definition shall have the meanings specified for such tenns in the Idaho Condominium 
Property Act. 
17. SELLER'S PROPERTY DISCLOSURE. The Unit is newly constructed residential real 
property that previously has not been inhabited and is therefore exempt from the provisions of 
the Idaho Property Condition Disclosure Act, as per Idaho Code Section 55-2505; provided, 
however, that notwithstanding such exemption, it is hereby disclosed that the Unit is located 
within the city limits of Boise, Idaho; and that it does receive city services. 
18. GENERAL CONTRACTOR DISCLOSURE STATEMENT NOTICE. Notice is hereby 
given that as required by Idaho Code Section 45-525, a general contractor must provide a 
disclosure statement to a homeowner or residential real property owner for the purchase and 
sale of newly constructed property describing certain rights afforded to a homeowner residential 
real property owner, all as more specifically set forth in Idaho Code Section 45-525. 
[end of text] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and 
year first above written. 
PURCHASER: 
~ 
Name: Tom Edward Stevenson 
Date: January 23, 2008 
Name: Vicki Jan Stevenson 




Name: Bill Clark 
Title: Managing Partner 
Date: --------------
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"A" - Special Warranty Deed 
·s· - Memorandum of Option 
EXHIBITS 
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EXHIBIT A 
SPECIAL WARRANTY DEED 
SPACE ABOVE THIS LINE FOR RECORDER'S USE ONLY 
SPECIAL WARRANTY DEED 
FOR GOOD AND VALUABLE CONSIDERATION, the receipt ~ft sufficienc 
hereby acknowledged, 323 Jefferson LLC, an Idaho limite · co · .. m, •. ny c·Gran 
address is 420 Main Street, Suite 204, Boise, ldah9 8 · er rant, bar; 
convey unto ~ 
whose address is 
Grantor's right, title and interest i 
legally described on &hibit A 
appurtenances theret, · ·Pro 
respect to , express or implied, other 
or has not conveyed the same estate to 
__ te is, at the time of execution of this 
s;;~_.:..ne, ~ -ade or suffered by the Granter, or any person 
to ~y and all easements, restrictions, agreements and 
record ring on the land as of the date of this instrument, and subject 
t forth on Exhibit B, attached hereto and incorporated herein (the "Permitted 
______ , 200_. 
323 JEFFERSON LLC, 
an Idaho limited liability company 
By: ----------------
Its: ----------------
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_. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
On this __ day of _____ _. 
in and for said State, personally appeared ___ _____ 
_______ of 323 Jefferson LLC, ,~ 
instrument or the person who exec:uted th·· 
company, and acknowledged to met "'.::-;: uch 
IN WITNESS 
day an first abo 
Nj:i~ry Public for Idaho 
~iding at Boise, Idaho 
My Commission expires _____ _ 
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Exhibit A to Special Warranty Deed 
Legal Description of Property 
[To be Added at Closing] 
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EXHIBIT B 
MEMORANDUM OF OPTION 
RECORDING REQUESTED BY AND 
WHEN RECORDED RETURN TO: 
(space above this line for Recorder's use) 
MEMORANDUM OF OPTION 
This Memorandum of Option is entered into effective the _ day of ____ _. 
200_, by and between 323 Jefferson LLC, an Idaho limited liability company C'323'1 and 
_________ _. whose address is ____________ ("Granter'). 
In accordance with the terms and conditions of Section 12.2 of that certain Real Estate 
Purchase and Sale Agreement and Receipt for Earnest Money for the Jefferson Condominiums 
(the "Option•) entered into between 323 and Granter, dated the _ day of ______ , 
200_ (the "Effective Date·), Grantor granted to 323 an option to purchase certain real property 
situated in Ada County, Idaho (the ·Property"), and more particularly described on Exhibit A, 
attached hereto (the ·option·). The term of the Option shall commence upon the-date-of-the 
sale of such Property by 323 to Granter and shall remain in effect for a period of twelve (12) 
months (the ·option Term"). 
The Memorandum of Option shall automatically terminate and cease to be a matter of 
record, without further action on the part of either party, twelve {12) months after the date of 
recordation hereof. 
323 Jefferson LLC, 
a limited liability company 
By: __________ _ 
Name: ---------- By: __________ _ Name: ----------Title: Ti tie: ·-----------
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STATE OF IDAHO ) 
) ss. 
County of Ada ) 
On this __ day of _____ _, in the year of 200_, before me, a Notary Public 
in and for said State, personally appeared ______ , known or identified to me to be the 
_______ of 323 Jefferson LLC, the limited liability company that executed the 
instrument or the person who executed the instrument on behalf of said limited liability 
company, and acknowledged to me that such limited liability company executed the same. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year first above written. 
STATE OF IDAHO ) 
) ss. 
County of ______ ) 
Notary Public for Idaho 
Residing at Boise, Idaho 
My Commission expires _____ _ 
On this __ day of ______ 200_, before me, a Notary Public in and for the 
State of Idaho, personally appeared __________ _. known or identified to me 
to be the person whose name is subscribed to the within instrument, and acknowledged to me 
that he/she executed the same 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 
NOTARY PUBLIC for Idaho 
Residing at _________ _ 
My commission expires: _____ _ 
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JULY 2008 EDITION Page1 of1 
RE-11 ADDENDUM# __ ____. ___ (1,2,3,etc.> 
THIS JS A LEGALi. Y BINDING CONTRA.CT, READ THE ENTIRE DOCUMENT, INCI.UOING ANY ATTACHMENTS. 













Tbls Is an ADDENDUM ID 1he jg Purchase and Sale Agreement O Olher_.,.-----:--:-----,.---::-,,...----:,--..,...,,,--..--....,.,.---.,,.......-~ 
r.Addendum" means that the information below Is added materlal for the agreement {such es lists or desertpUons} and/or means the form Is 
being used to change, correct or revise lhe agreement {such as modification, addilfon or deletion of a term}). 
AGREEMENT DATED: __________ ,... Ja.,o ... 11a.....,cy..,2 ... 3 ... ,_..20...,o..,R __________ ID# ___ __,N .... A...._ _ _ 
ADDRESS: ______________ __..J~eftiu.a~rs....,.o..,n.,,.co...._.nd....,o .. m..LI.Wfnwiu .... m..._..#6.....,.02..__ _____________ _ 
11 BUYER{S): ___________ Th.LI.Jlo..,mcusaia.._s_,_E..,dwuu;a..,rd~Sute ... ylf..'5e,...nJ;;Su.Pwoua;un,..d,._Vi,,.....ck"""-'i J.,,a ... ncL.\oSwte..,v..,_P.iLn..,5..,01.1.n __________ _ 
12 
13 SELLER(S): _______________ Je,..,.ff....,e ... cs ..... 0 .... 0 .... 3-23-L-LC ______________ _ 
!: The undersigned parties hereby agree as fcllqws: 
111 
17 1 PYrcbaser hereby removes an PYrcbaser's Contingencies as outnned In paragraph 4 (four) io 




earnest money Deposit ($38,DOO) tn Sallee as mrtlioed lo io tbe Purchase and Sale 
Agreement 
22 2, Purchaser has selected an upgrade/modifications as outtjned lo paragraph 5 (fiYe) of the 
23 Purchase and Sale Agreement and reyJewed and aflproved all upgrade/modfficatfon costs 
as shown on Change Order Addendum #1 (one) Incorporated herein 24 
211 3 The legal description of the Unit Js attached herein as Exhibit A ta the Special Warranty 
Z1 
21 
21 4 Gloslog shan occur on or before March 1, 2009, rn accordance with procedures outlined ia 


















48 To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement including all prior 
49 Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement Including all prior 
so Addendums or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties, this agreement 










BUYER: Date: ~/11/c<i 
BUYER: Date: C-r3(o'l 
SELLER: Date: 1( 0/t>6 
SELLER: Date: 
Tllis form Is prinlm and <f,.lribute<l by Ille Idaho ~Hon o/ REAL TOR~ Inc. This form ha baan dHlgM<! Mid I• pro,,tded fDr usa by the rea asl• pro/eulonal1 wl\o an, members ct lh• 
N;dfonal AssocJadon of REAL TORS®. USE BY ANY OTHER PERSON IS PROHIBITED. CCopyriQnl Idaho Assodatlon ol REALTO~. Inc. All rtghtJ , .. eived. 
JULY 2008 EDITION RE,11 ADDENDUM Page 1 of 1 




PURCHASER SELECTION AND CHANGE REQUEST ADDENDUM 
PURCHASE AND SALE AGREEMENT DATED: JANUARY 23, 2008 
ADDENDUM#! 
PURCHASER INFORrAA TION 
. . 
Plan Name: Penthouse 1 NE Unit Number: 602 
Purchaser Name: Thomas Edward Purchaser Name: Vtckl Jan Stevenson 
Stevenson 
Date: 7/9/08 SeJJer: 323 Jefferson LLC 
INSTRUCTIONS 
Welcome to The Jefferson! 
We are pleased to present the HERITAGE INTERIOR DESIGN palette. The Heritage is 
an exclusive design scheme created by the respected interior design team at Sprague 
SolutJons. This selection addendum wlll provide a record of your chosen design options and 
upgrades, and provide a source for upgrade costs as well as approved customized requests. 
Once completed, this form will be attached as an addendum to the Purchase and Sale 
Agreement (PSA). 
Top designers worked diligently to assemble all "Jetr interior design palettes -we hope 
you are as delighted as we are with the variety of design and quality of all finish materials 
throughout. To schedule your design consu11a1ion with Sprague Solutions, please feel free 
contact us at your convenience, 208.381.8006. 
We look forward to answering any questions you may have as you select and design your 
new residence at The Jefferson! 
Best Regards, 
The Jefferson Sales Team 
n.Jall'enon/H&litag• 
Puichaser Se!ectlons .uid Change O!ders 
Addendum b ~ PSA 








HERITAGE INTERIOR SELECTIONS 
PLEASE CHECK 0ESli'<ED BOX. ALL COSTS INCLUDE TAX A~m INSTALLATION. 
AddiUDnal Cost 
C8J Carpet (Standard)-··································· None 
OStyle: Athena 
Color: Essenlial OD 
OStyle: Eleganza 
Color: Essential OD 
0Style: Vanetta 
Color: Essential Oil 
~Style: Romantica 
Color: Essential Oil 
[]wool Carpet (Upgrade) ••.••..•••.......••.•.. Price pei: unit 
Chersea In Buckwheat 
OTableRock(A) $ 2,610 
ODowntowner(B-1) $ 3,140 
OFoothm (B-2) $ 3,085 
Ocapltal (C-1} $ 5,975 
0Egyptian (C-2} $ 7,980 
0Maln Level C-3 $ 6,225 
OMaln Level C-4 $ 3,620 
0Main Level C-5 $ 4,840 
To be addressed as 0Penthouse 1 $ 58 / square foot 
Change Request OPenthouse 2 $ 58 / square foot ------
~ Hardwood (Upgrade) ..•......••.•....... s •••• Priced per unit 
Kahrs 2-strfp Brazilian Cherry 





0Main Level c-3 
0Main Level C-4 
0Main Level C-5 









$ 12 / square foot 





TIie Jefenan I Hedlage 
,_,._. Sclect!Gna and Changa Ordera 







HERITAGE INTERIOR SELECTIONS 
PLEASE CHECK CESIRSO BOX. ALL COSTS INCLUDE TAA Arm INSTALL.ATI0:-1. 
AddlU0MII Colt 
Doon I Bast/ Trim ~Moulded & Painted (Standard) None 
ostained Alder (Upgrade) Priced per unit 
0,-ab!e Rock (A} $ 11,435 
OOowntowner (B-1) $ 12.375 
0Foothill (B-2) $ 8,480 
OCapital (C-1) $ 15,610 
OEgyptlan (C-2) s 23,195 
0Maln Level C-3 $ 13,920 
OMain Level C-4 $ 13,710 
0Main Level C-5 $ 19,565 
OPenthoUse 1 East $ 23,275 
0Penthouse 1 West $ 23,685 
0Penthouse 2 $ 16,825 
Mdillon• Coat 
Cabinetry IZJ Stained Sofid Wood Door (Standard) None 
D With Glass Inserts (Upgrade) Price per unit 
lnstaned in fun-height kitchen cabinet uppers 
0Table Rock (A) $ 860 
0Downtowner (B-1) Not available 
0FoothiD (B-2) $ ns 
[]Capital (C-1) $ 390 
OEgyptian (C-2} $ 425 
0Main Level C-3 $ 610 
0Main Level C-4 $ 965 
0Main Level C-5 $ 480 
To be addressed as 0Penthouse 1 $ 17 I square foot 
Change Request 0Penthouse 2 $ 17 / square foot 
Dining Room Ught Additional Cost 
Available ONLY In C1, cg] Buyer to Provide None 





Pul1:baser Slledla!a and Change ORI.-, 



















, ) , r J C f f f R o ('; ~I 
/ . . .. 
Addlllonal Colt 
~ Juparana Sl Cecllla Granlte(Standard) None 
D Baja CaesarStone (Standard) None 
0 Jerusalem Sand CaesarStone (Standard) None 
Addllonal Cost 
0 4• to match Countertop (Standard} None 
1:8] Walker Zang er TIie (Upgrade} ..•.•....... Price per unit 
Mantra in Sandalwood Matte 





0Main Level C-3 
0Main Level C-4 











To be addressed as Change Request 
To be addressed as Change Request,.._ ____ _ 
Addmon.l Cost 
[gl 4· to Match Countertop (Standard) .•..•...•.. None 
D Tile Wainscot on walls (Upgrade) ...... Price per unit 
Crossville Swoy in Cafe 





0Main Level C-3 
0Mai11 Level C-4 











To be addressed as Change Request 

















T, i F. 1 1£ F ~ ( H SO !"J 
0PTlON.AL & UPGRADED APPLIANCES 
PLE,'\SE CHECK DESIRED SOX. ALL COSTS INCLUDE TAX AND msTALLATION. 
AddDlo/111 Cost 
~er to Provide··-········· .. ···-·················:. None 
~chenAld KSC25FVMS ....................... $~.aae 
Addlllol!al c.m 
D Electric KitchenAld KESK901SSS....... ~o . 
i:gj Gas Range KltchenAld KGSK901SSS $145 
D Convection oven KitchenAid KESS907SSS $ 5 
Mdillanal Cost 
D Buyer to Provide ...................... : ................ None 
~irlpool Stacked Frontload Washer & El_;,¢ri ---r -
WFW9400SU & WED9400SU ............. (S 1,555 
Addll!onal Coat 
D Toto Aqula Dual Flush (Standard} ......... ~A 
Buyer's inlllals 
Buye(slnJllals 
[g) Toto Nexus Comfort Height (Upgrade)( 180 (mas T<j bedroom) _______ _ 
igJ KitchenAid KUDS03CTSS .................... Standard 
rgJ KitchenAid KHMS1 asosss ..................• standard 
Signature: 
Prfoted Name: Wi {/ittM C,{µk:.. 
,. Date: q[i{oi 
Pa;e5 of7 
PWdlaer SlftCliona Incl Change Ordffl 




CHANGE REQUESTS i 
PLEASE r.TARK LOCATION OF CHANGES a~ UNIT FLOOR PLArJ AND ATTACH TC TH!S fORr,T. i 
DEVELO?ER '.\~lL PRICE ITEl',iS SELECTED EELCW FOR YOU TO t\PPROIJE OR DECLINE. f 
Chang• Request t1: BDnds; Marstlllo In mast,r bedroom, 
C'MtlD• In all other areas Cafe Latte 
Cost: $ ___ 0;:.._ _ _ 
Buyer Oeelalon: ~pt 
O0edine 
T< J (initial) 
___ (initial} 
Change Request '2: Kahrs 2-strfp am111an Ch9ny Hardwood Cost $ __ 1 ....... 2=24 ____ .oo _ _ 
1p dining and !Mpg rooms 
Change Request 13: Kitchen tlJa baeksplash along waQ 
betw911n pantry and refrigerator 
Change Requestil4: ----'l<"'lt""c""'he::.:n.:..:tfle:.:.e::..:::;ba.,.c""k!l.:.:o..,la::.::s::.:.h_,,a""lo::.:.1'19:i.l!!l=la::.:.nds:.... 
Change Request #5: 
Buyer Decision: 0 Accept 
%Decline 
___ (Initial) 
T < I (initial) 
Cost: $ ____ 145~2.~00"'---
Buyer Decision: 0 Accept 
~ecline 
----(initlan 
77 J (initial) 
Cost: $ _-'e'-"a-'-1'""".o-'-o ___ _ 
Buyer Decision: DAccept (initiaQ 
p-&eciine TT.! [mitiaQ 
Cost: $ 
Buyor Decision: 0 Accept (initial) 








Tbe Jell'a,san/ HmRage 
Pun:haser Selacllcns and Cha/lg• Onle,s 








T , £ j L 'F F [ l ) ,::; "-J 






Tbe J.a.,_, I Homage 
Purchaser Se! dona and Chang, Onler s 
Addffldum 10 the PSA 
Signature: 
Date: 
Page 7 of7 
$ \ ts8"'0 
0 $_ 
TOTAL: $ 18°'0 
000109
....,.. 
EXHIBIT A TO THE SPECIAL WARRANTY DEED 
Legal Description Unit 602 as follows: 
UNIT 602 1971 SQFT 4.220% INT COM SIX STORY CONDOS 
EXHIBIT4 
000110
-~<':~""t.---~~J!>:::0~! ~~ .. ._,.. ...,, 
Windermere Real Estate I Capital Group;. Inc. 
BANK OF.AMERICA-
12TH AND-MAIN 
BOISE. IIJAHO 83702 




REAL ESTATE TRUST ACCOUNT 
501 W. FRONT STREET 
BOISE, IDAHO 83702 • (208) 381-8000 
Jefferson 323 LLC 
WINDERMERE REAL ESTATE/ CAPITAL GROUP, INC. • REAL ESTATE TRUST ACCOUNT 
Payable To: Jefferson 323 LLC 
09/09/2008 Stevenson Jefferson St. LLC 












323 JEFFERSON LLC 
420 MAIN ST STE 204 







The Jefferson Sales Team Payment Schedule 
Jefferson Sales Payment Schedule - ~ " . ~~~m:- iB&!RIFnms: 
Unit #604 
BUYER: Gray, Jeremy/Roberts, Bron 
Net Purchase Price $ 727,000.00 
Earnest Money Deposit Released to Jefferson LLC $ 36,000.00 Date EM Released to Seller: 7/29/08 
Sales Team Payment 25% $ 9,000.00 Compensation check received by Seller 8/1/08 
~ 
Total Commislon Due Sales Team 2% $ 14,540.00 
Less $500 marketing fee $ !500.001 
R~alnlng Due S'ales,Team Upoi:i C:lo_slng · 
., i $' ,.1 ,, ·-M40.oo . ·) .. \(P~~~,t~Ifi!~§t·~t?~-]~-t/:J:fJ~'ffr}!i:~1;,:~.; ,. . ' ~ ' 
·-
Unlt#505 
BUYER: Dacheff, Richard/Christine 
Net Purchase Price $ 332,000.00 
Earnest Money Deposit Released to Jefferson LLC $ 16,000.00 Date EM Released to Seller: 7/29/08 
Sales Team Payment 25% $ 4,000.00 Compensation check received by Seller 8/1/08 
Total Commlsion Due Sales Team 4% $ 13,280.00 
Less $500 marketing fee $ (500.00) 
Remaining Due Sales Team Upon Closing $ 8,780.00 (Paid al Closing) 
Unit# 508 
BUYER: Bugge, Kristin 
Net Purchase Price $ 292,000.00 
Earnest Money Deposit Released to Jefferson LLC $ 15,000.00 Date EM Released to Seller: 8/23/08 
Sales Team Payment 25% $ 3,750.00 Compensation check received by Seller 8/27/08 
Total Commlslon Due Sales Team 2% $ 5,840.00 
Less $500 marketing fee $ j500.00! 
Remaining Due Sales Team Upon Closing $ 1,590.00 (Paid at Closing) 
. 
Unit# 602 
BUYER: Stevenson, Tom 
Net Purchase Price $ 765,000.00 
Earnest Money Deposit Released to Jefferson LLC $ 38,000.00 Date EM Released to Seller: 9/9/08 
Sales Team Payment 25% $ 9,500.00 Compensation check received by Seller 9/11/08 
Total Commision Due Sales Team 2% $ 15,300.00 
Less $500 marketing fee $ 1soo.001 
Remaining Due Sales Team Upon Closing $ 5,300.00 (Paid at Closing) 
Unit# 102 
BUYER: Olson, Sandra/Devon 
Net Purchase Price $ 399,000.00 
Earnest Money Deposit Released to Jefferson LLC 5% $ 19,950.00 Date EM Released to Seller: 8/23/08 
Sales Team Payment 25% $ 4,987.50 Compensation check received by Seller 8/27/08 
, Total Comm1s1on Due Sales Team 4% $ 15,%0,00 I Less $500 marketing fee $ (500,00) 
I Remaining Due Sales Team Upon Closing $ 10,472.50 (Paid at Closing) h~---J· •. 
Exhibit 7 
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Robert B. Burns, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
RECEIVED 
JAN 2 7 ~~:J 
MOFFATT, THOMAS, BARRffi 
ROCK & AELDS, CHTD . 
#0,·---,.~---
M.f . ..._............, __ ~-----
JAN 22 20,0 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
J, DAVID NAVARRO, Clerk 
lyC,WATSON 
0rPUTy . 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICK.I JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
NOTICE OF SERVICE - 1 
Case No. CV OC 0909337 
NOTICE OF SERVICE OF 
PLAINTIFFS STEVENSONS' FIRST 
SET OF REQUESTS FOR ADMISSION, 
INTERROGATORIES, AND 
REQUESTS FOR PRODUCTION OF 
DOCUMENTS 
Client: 1494320. 1 
000114




WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdef endant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
NOTICE IS HEREBY GIVEN that on the 21st day of January 2010, a copy of 
PLAINTIFFS STEVENSONS' FIRST SET OF REQUESTS FOR ADMISSION, 
INTERROGATORIES, AND REQUESTS FOR PRODUCTION OF DOCUMENTS and a 
copy of the NOTICE OF SERVICE were served by the method indicated below and addressed 
to the following at the address shown below: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. 
NOTICE OF SERVICE - 2 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
Client: 1494320 .1 
000115
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83702 
Facsimile (208) 344-0077 
-· 
Attorneys for Defendant 323 Jefferson LLC 
NOTICE OF SERVICE - 3 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
MOFFA IT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
Br,,_"-"-___ ,__ ________ _ 
Robert B. B ms - Of the Firm 
Attorneys for Plaintiffs 
Client: 1494320.1 
000116
A·ug. 28. 2009 5: 28PM R; -~ Pisca PLLC 
""7' 
JASON S. RJSCH (1SB # 6655) 
JOHN JAMESON (ISB#773 7) 
RISCH • PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
E-mail: jrisch@rischpisca.com 
No. 1116 P. 2 -
AUG 2 8 2009 
J. DAVID NAVARRO, Clerk 
By E. HOLMES 
l)>-f'lJl-Y 
Attorneys for Defendant, Windermere Real Estate/Capital Group Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN ) 
) STEVENSON, husband and wife, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho Limited 
Liability Company, and WINDERtvfERE 
REAL ESTATE/CAPITAL GROUP, INC., 
Idaho corporation, 
Defendants. 
WrNDERMERE REAL EST ATE/CAPITAL 
GROUP, INC., Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho Limited 
Liability Company, 
Defendants. 


























Case No. CV OC 0909337 
ANSWER AND COUNTERCLAIM 
EXHIBITB 
08/28/2009 FRI 17:23 [TX/RX NO 8551] [4J002 
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Aug, 28. 2009 5:29PM No. 1116 P. 3 _, 
Defendant Windermere Real Estate/Capital Group Inc., by and through its attorneys of 
record, the firm of Risch Pisca, PLLC, hereby answers Plaintiffs Complaint and Demand/or Jury 
Trial filed May 18, 2009 as follows: 
ANSWER 
I. 
Windermere Real Estate/Capital Group Inc. is without sufficient knowledge to either admit 
or deny paragraphs 1, 2, 4, 5, 6, 7, 9, 10, 15 and 16 of Plaintiffs complaint and therefore denies the 
same. 
II. 
Windermere Real Estate/Capital Group Inc. admits paragraph 3. 
III. 
Windermere Real Estate/Capital Group Inc. specifically denies paragraphs 8, 12, 14, 17 
and all other allegations not specifically admitted herein. 
AFFIRMATIVE DEFENSE ONE 
Plaintiff's Complaint fails to state a claim against this Defendant upon which relief may be 
granted. 
AFFIRMATIVE DEFENSE TWO 
At no time was Plaintiff a client or customer of Windermere Real Estate/Capital Group Inc. 
and therefore no duties were owed to Plaintiff by Defendant, Windermere Real Estate/Capital 
Group Inc. 
ANSWER - Page 2 
08/28/2008 FRI 17 • 23 [TX/RX NO 8551] 14] 003 
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AFFIRMATIVE DEFENSE THREE 
Plaintiffs claims are barred by the doctrines of waiver, estoppels and or latches. 
AFFIRMATIVE DEFENSE FOUR 
Plaintiff was negligent or engaged in conduct which constitutes comparative fault or 
comparative responsibility under Idaho law. Plaintiffs negligence, comparative fault or 
comparative responsibility was the proximate cause of the damage of which Plaintiff complains. 
Plaintiffs comparative fault is equal to or greater than the fault, if any, of this Defendant barring 
Plaintiff from any recovery herein. In asserting this defense, this Defendant does not admit in any 
manner that it was negligent or at fault. 
AFFIRMATIVE DEFENSE FIVE 
Plaintiff intentionally or negligently breached its contract with Defendant, 323 Jefferson 
LLC thus barring any recovery from any Defendant hereto. 
COUNTERCLAIM 
Windermere Real Estate/Capital Group, Inc. makes a Complaint against Defendants 323 Jefferson 
LLC and hereby complains and alleges as follows; 
I. 
Windermere Real Estate/Capital Group, Inc. hereby incorporates all aliegations of 
Plaintiffs Complaint herein and further incorporates all answers and matters previously set forth 
above by Windermere Real Estate/Capital Gwup Inc. into this Complaint as if fully set forth 
herein. 
ANSWER - Page 3 
08/28/2008 FRI 17 • 23 [TX/RX tW 8551] @ 004 
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COUNT ONE 
BREACH OF REPRESENTATION CONTRACT 
II. 
No.1116 P. 5 
Defendant 323 Jefferson LLC entered into a conti-act with Windermere Real Estate/Capital 
Group, Inc., titled "Exclusive Seller Representation Agreement,,, to sell, lease, or exchange the . 
property located at 323 W. Jefferson/Jefferson Condominiums, Boise, Idaho. 
III. 
Defendant 323 Jefferson agreed that in the event that Windermere Real Estate/Capital 
Group, Inc. was able to procure a purchaser ready, willing, and able to purchase property located at 
323 W. Jefferson, Boise, Idaho, Defendant would pay Windermere Real Estate/Capital Group, Inc. 
a brokerage fee. 
1V. 
On or about Januai-y 23, 2008, a Real Estate Purchase Agreement was made between 
Defendant 323 Jefferson and Plaintiffs for the purchase of property described as 323 W. Jefferson, 
Unit 602, Boise, Idaho ("the property"). 
V. 
On or before the time of the formation of the Real Estate Purchase Agreement, 
Windermere Real Estate/Capital Group, Inc. procured Plaintiff as a ready, willing, and able 
purchaser. 
VI. 
On September 11, 2008, Defendant 323 Jefferson delivered to Windei-mere Real 
Estate/Capital Group, Inc. a check in the amount of $9500.00 as partial payment of a sales 
commission for the sale of the prope1ty to Plaintiffs. 
ANSWER - Page 4 
08/28/2009 FRI 17: 23 [TX/RX NO 8551] 14] 005 
000120
A,ug. 28. 2009 5:29PM Risch Pisca PLLC No. 1116 P, 6 
VJI. 
No other sales commission has been paid to Windermere Real Estate/Capital Group in 
relation to the sale of the property. 
VIII. 
As a direct and proximate result of Defendant 323 Jefferson's failure to pay the full amount 
owed under the Seller Representation Agreement, Windermere Real Estate/Capital Group, Inc. is 
damaged in an amount which will be proven to and will be determined by the jury at the trail of this 
action. 
COUNT TWO 
UNJUST ENRICHMENT FOR PROCUREMENT OF PURCHASER 
IX. 
Windermere Real Estate/Capital Group, Inc. realleges and incorpoi-ates all the facts and 
allegations set forth in Count One above as if fully set forth herein. 
X. 
From July 2008 to July 2009, Windermere Real Estate/Capital Group, Inc. performed 
services for Defendant 323 Jefferson in connection with the Exclusive Seller Representation 
Agreement. 
XI. 
Windermere Real Estate/Capital Group, Inc. was never fully compensated, as agreed, for 
services provided under the agreement. 
XII. 
Defendant 323 Jeffei-son received services of value for which Windermere Real 
ANSWER - Page 5 
08/28/2008 FRI 17: 23 [TX/RX NO 8551] lit] 006 
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Estate/Capital Group, Inc. was never compensated. 
XIII. 
As a direct result of Defendant 323 Jefferson receiving services from Windermere Real 
Estate/Capital Group, Inc. for which it was not compensated, Defendant was unjustly enriched in 
an amount which will be proven to and will be determined by the jury at the trial of this action. 
COUNT THREE 
BREACH OF TERMINATION CONTRACT 
XIV. 
Windermere Real Estate/Capital Group, Inc. realleges and incorporates all the facts and 
aIJegations set fo11h in Count One and Count Two above as if fully set fo11h herein. 
xv. 
In a correspondence dated June 8, 2009, Defendant 323 Jefferson agreed to drop its 
"request for return of previous commission advances." 
XVI. 
In the same document, Defendant 323 Jefferson agreed to pay the commissions due to 
Windermere Real Estate/Capital Group, Inc. under the representation contract. 
XVII. 
Defendant 323 Jefferson, in a separate settlement agreement with Plaintiffs dated August 
3, 2009, failed to properly account for commission advances paid to Windermere Real 
Estate/Capital Group, Inc. and encouraged Plaintiff to pursue monies rightfully earned by 
Windermere Real Estate/Capital Group, Inc. 
ANSWER - Pitge 6 
08/28/2008 FRI 17:23 [TX/RX NO 8551) ~007 
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XVIII. 
No. 1116 P. 8 
Due to Defendant 323 Jefferson's failure to account for the $9500 paid to Windermere 
Real Estate/Capital Group, Inc. as commission advances paid, Windermere Real Estate/Capital 
Group, Inc. is now being asked to pay said amount to Plaintiffs all in breach of the termination 
contract. 
XIX 
As a direct and pi-oximate result of Defendant breach of the termination contract, 
Windermere Real Estate/Capital Group, Inc. is damaged in an amount which will be proven to and 
will be determined by the jmy at the trial of this action. 
COUNT FOUR 
UNJUST ENRICHMENT FOR GOODS AND SERVICES PROVIDED 
xx. 
Windermere Real Estate/Capital Group, Inc. realleges and incorporates all the facts and 
allegations set forth in Count One, Count Two, and Count Three above as if fully set fo11h herein. 
XXI. 
As consideration for the concessions received by Windermere Real Estate/Capital Group, 
Inc. in the termination contract, Windermere Real Estate/Capital Group, Inc. dropped all clairns to 
its copyright interests in the advertisements created for properties owned by Defendant 323 
Jefferson. 
XXII. 
Windermere Real Estate/Capital Group, Inc. additionally agreed to relinquish and send to 
Defendant the web page leads from the last month or since its last rep011. 
ANSWER - Page 7 
08/28/2008 FRI 17: 23 [TX/RX NO 8551] i4J 008 
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XXIII. 
Windermere Real Estate/Capital Group, Inc. additionally agreed to forfeit its rights under 
the exclusive seller agreement previously executed by Windermere Real Estate/Capital Group, 
Inc. and Defendant 323 Jefferson. 
XXIV. 
As a direct result of Defendant 323 Jefferson receiving the copyrights, the leads, the web 
pages from Windermere, and bemg relieved of their duties under exclusive seller agreement, 
Defendant was unjustly enriched by not completing its portion of the agreement. Such amount 




Windermere Real Estate/Capital Group, Inc. realleges and incorporates all the facts and 
allegations set fo1th in Count One, Count Two, Count Three, and Count Four above as if fully set 
faith herein. 
XXVI. 
Defendant 323 Jefferson stated, in the termination contract, that all previous commissions 
paid by Defendant shall be kept by Windermere Real Estate/Capital Group, Inc. 
XXVII. 
Defendant made the false statement either knowingly or without knowledge to its 
truthfulness. 
ANSWER - Page 8 
08/28/2008 FRI 17 • 23 [TX/RX NO 8551] la] 008 
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XXVIII. 
Windermere Real Estate/Capital Group. Inc., believing the statement to be true, relied on 
the statement by Defendant 323 Jefferson. 
XXIX. 
As a direct and proximate result of Windermere Real Estate/Capital Group, Inc.' s reliance 
on Defendant 323 Jefferson's statement, Windermere Real Estate/Capital Group, Inc. is damaged 
in an amount which will be proven to and will be determined by the jury at the trial of this action. 
ATTORNEY'S FEES 
As a result of the Plaintiffs actions and/or 323 Jefferson LLC's actions set forth herein 
Windermere Real Estate/Capital Group Inc. has incurred and will continue to incur costs and 
attorneys' fees defending this action. Windermere Real Estate/Capital Group Inc. hereby alleges 
and makes claim against Plaintiff for its costs and attorney fees, pursuant to the provisions of Idaho 
Code 12-120, 12·121, and Rule 54 of the Idaho Rule procedure. 
DEMAND FOR JURY 
Windermere Real Estate/Capital Group Inc. hereby demands a jury trial on all issues so 
triable. 
PRAYER FOR RELIEF. 
WHEREFORE, Windermere Real Estate/Capital Group Inc. prays for judgment as 
follows: 
1. For an order dismissing Plaintiffs complaint and the Plaintiff taking nothing 
thereby. 
2. For Judgment and Order requiring Defendant, 323 Jefferson LLC to pay any and all 
damages awarded against Windermere/Capital Group Inc. 
ANSWER - Page 9 
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3. For an award of Windermere Real Estate/Capital Group Inc. attorneys' fees 
incurred herein. 
4. For such other and fmiher relief as to the Cotut appears just and equitable. 
5. For an award of Windermere Real Estate/Capital Group Inc. costs incurred herein. 
DATED This 28th day of August, 2009. 
ANSWER - Page I 0 
RISCH PISCA, PLLC 
Attorneys for Defendants, 
Windermere Real Estate/Capital Group Inc. 
~---~== 
JASON S. RISCH. of the film 
08/28/2009 FRI 17•23 [TX/RX NO 8551] [4J011 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 28 th day of August, 2009, I caused to be served a true and conect 
copy of the foregoing ANSWER AND COUNTERCLAIM as follows: 
Robe1t B. Burns 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 385-5384 
[ ] Overnight Mail 101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Erik J. Bolinder 
GIVENS PURSLEY LLP 
601 W Bannock St 
POBox2720 
Boise, ID 83701-2720 
ANSWER AND COUNTERCLAIM • Page 11 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 3 88-1300 
[ ] Overnight Mail 
~ 
 
Legal Assistant for Risch Pisca, PLLC 




801 W. Bannoeli S~eet 
PO Box 2720, Boise, Idaho 83701 
TELEPHONE! 208 381-1200 
FACSIMA.E: 208 388-1300 
WEBSITE:-.!JMlftSPUl'Sley.com 
Cynlhla A. Met8lo 
LLP 










Amber N, Dina 
Elzabeth M. Danlc:t 
~li'll!jadui,anlluM 
Thomu e. D,cnll 
Je«ra,C.Fnday 
Justt,· c. Ffdt 
Mlll1al C. Hlndricllson 
March 9, 2009 
VIA CERTIFIED MAIL - RETURN RECEIPT REQUESTED 
Thomas Edward Stevenson 
Vicki Jan Stevenson 
636 North Morningside Way 
Boise, ID 83712 
Stewen J. Hpplar 
Debora K. Kdllans• 
Anne C. Kunlcal 
JeremyG.Ladle 
MicllHIP.i.--e 
Franklin G. LN 
DavldR.~ 
John ... Mashall 
ICamelh R. Mceln 
Kelly Greene Mc:Connel 
CynlhiaA.Meao 
ClvillOpher H. ..... 
L.EdWaRI....-
PalrickJ.Mlet 
Judaon B. Man1ocm-Y 
Re: Termination of Purchase and Sale Agreement- The Jefferson 
Dear Mr. and Ms. Stevenson: 
OeborahE. ......... 
KetsayJ.~ 
W. Hugh O'Rlcnlan. LLlol 
A,,gellM.R...i 
Jwdn A. Steiner 
Scoa A. Tselligl, LL.M. 
J. 'Na Varin 
Conley E. Wanl 
Rebert B. Whlla 
RETIRED 
Klmllh L. Pulsler 
J1rne1A.Mc:Qn 
Raymond D. Glv-(1917°2008) 
This letter is being delivered in connection with that certain Notice of Default, sent to you 
from me via Certified Mail on February 24, 2009, with regard to that certain Real Estate 
Purchase and Sale Agreement and Receipt for Earnest Money, by and between Seller and 
Thomas Edward Stevenson and Vicki Jan Stevenson (collectively ·Purchaser") dated 
January 23, 2008, for the purchase and sale of Unit Number 602 within the Jefferson Street 
Condominiums (the "Purchase Agreement•). As you are aware, Seller provided several options 
to Purchaser in an effort to cure the default and return the earnest money to Purchaser. 
Purchaser failed to exercise any option within the cure period provided. Therefore, Seller 
hereby deems the Purchase Agreement to be terminated and rescinds its offer to enter into an 
acceptable written contract to return the earnest money upon closing of a sale to another 
purchaser. Seller will retain the entire earnest money deposit with all Interest accrued thereon 
as Seller's liquidated damages as provided in the Purchase Agreement. 
If you have any questions regarding the information set forth in this letter, please feel 
free to contact me, or if you are represented by counsel, please have counsel contact me. 
Sincerely, 
Cynthia A. Melillo 
CAM/sr 
cc: Bill Clark 
L. Edward Miller 




MOFFATT THOMAS BARRETT ROCK & FIELDS, CHTD. 
Eugene C. Thomas 
John W. Barrett 
R. B. Rock 
Richard C. Fields 
John S. Simko 
John C. Ward 
D. James Manning 
David B. Lincoln 
Gai:y T. Dance 
Larry C. Hunter 
Rand all A. Peterman 
Mark S. Prusynski 
Stephen R. Thomas 
Glenna M. Christensen 
Gerald T. Husch 
Scon L. Campbell 
Robert B. Burns 
Michael E. Thomas 
Patricia M. Olsson 
Christine E. Nicholas 
Bradley J Williams 
Lee Radford 
Michael 0. Roe 
Nancy J. Garren 
David S. Jensen 
James L. Marcin 
C. Gayton Gill 
Michael W. McGreaham 
David P. Gardner 
Tara Martens 
Mark C. Peterson 
Julian E. Gabiola 
Kimberly D. Evans Ross 
Jason G. Murray 
Cynthia A. Melillo 
Givens Pursley, LLP 
601 W. Bannock St. 
P. 0. Box 2720 
Boise, ID 83701-2720 
Jon A. Stenquist 
Tyler J. Anderson 
Paul D. Mcfarlane 
Tyler J. Henderson 
C. Edward Carher III 
Michelle C. Michaud 
Andrew J. Waldera 
Dylan B. Lawrence 
Benjamin C. Ritchie 
Rebecca A. Rainey 
Manhew J. McGee 
Robert E. Bakes, of counsel 
Willis C. Moffatt, 1907-1980 









US Bank Plaza Building 
101 S Capitol Blvd 10th Fl 
PO Box 829 
Boise Idaho 83701 0829 
208 345 2000 
800 422 2889 
208 385 5384 Fax 
www.moffatt.com 
Re: Thomas & Vicki Stevenson/323 Jefferson LLC--Your Letter Dated March 9, 2009 
MTBR&F File No. 24061.0000 
Dear Ms. Melillo: 
Tom and Vicki Stevenson (the "Stevensons") have asked that I represent them in getting back 
the $39,880.00 they authorized be released from escrow ($38,000.00) and directly paid 
($1,880.00) to Jefferson 323 LLC ("Jefferson"). Their decision to now pursue the return of 
their money is based, in part, on the following statement of Jefferson contained in your March 9 
letter: "Seller hereby deems the Purchase Agreement to be terminated and rescinds its offer to 
enter into an acceptable written contract to return the earnest money . . . . Seller will retain the 
entire earnest money deposit .... " My clients interpret and accept the foregoing statement as a 
complete and total repudiation of the parties' Real Estate Purchase and Sale Agreement and 
Receipt for Earnest Money for the Jefferson Condominiums (the "Purchase Agreement"), as 
amended, and Jefferson's obligations thereunder. 
Although I have additional concerns with the Purchase Agreement and the positions taken by 
Jefferson through the date of its repudiation of the Purchase Agreement, I would draw your 
attention to two matters in the hope that we might get this dispute promptly resolved, and the 
Stevensons repaid, without suit being filed. Both matters relate to those portions of 
Addendum #2 to the Purchase Agreement enclosed as Exhibit 1 to this letter. 
First, because the Purchase Agreement itself obviously failed to contain a sufficient legal 
description under the statute of frauds, paragraph three of Addendum #2 and the referenced 
Exhibit A thereto apparently attempted to cure this fatal flaw in the Purchase Agreement by 
adopting an equally inadequate description of the property being sold and purchased. See Ray 
v. Frasure, 200 P.3d 1174, 1178 (Idaho 2009) ("A description ofreal property must adequately 
EXHIBITD f IL E COP YC1ient1180259 1 
000129
Cynthia A. Melillo 
April3,2009 
Page2 
describe the property so that it is possible for someone to identify 'exactly' what property the 
seller is conveying.") Thus, the Purchase Agreement has at all times been invalid and 
unenforceable in law and in equity. Id., 200 F.3d at 1177. 
Second, even if Jefferson could enforce the Purchase Agreement (which, for the reason just 
stated, is clearly unenforceable under Idaho law), Jefferson breached paragraph 4 of 
Addendum #2 by failing to complete the condominium the Stevensons wanted to purchase "on 
or before March 1, 2009." Thus, as confirmed in the February 23 e-mail from Jefferson's agent 
Steve Osburn enclosed as Exhibit 2 to this letter, Jefferson was unable to meet the agreed upon 
closing date by many weeks. See Shawyer v. Huckleberry Estates, L.L. C., 140 Idaho 354, 361 
(2004) ("A breach of contract occurs when there is a failure to perform a contractual duty."). 
In sum, then, both because the Purchase Agreement was never an enforceable agreement and, in 
any event, because Jefferson breached is performance obligations thereunder, it is no less than 
outrageous for Jefferson to announce that it now intends to "retain the entire earnest money 
deposit," as you informed the Stevensons in your recent letter Jefferson will do. Accordingly, 
unless Jefferson is insistent upon litigating the Stevensons' alternative claims for conversion, 
breach of contract, and unjust enrichment to recover the money that Jefferson has so far 
wrongfully refused to return, Jefferson must refund the $39,880.00 to the Stevensons not later 
than next Friday, April 10, 2009. Please note that no further demand will be made before my 
clients file suit to recover their money, together with prejudgment interest at 12% and my 
clients' reasonable attorney fees and costs. 
Please give me a call ifthere are any questions or you need any additional information in order 
for Jefferson to comply with this demand for the return ofmy clients' money by the end of next 
week. 






cc: Tom and Vicki Stevenson (w/encls.) 




MOFFATT 1HOMAS BARRETf ROCK & FIELDS, CHTD. 
Eugene C. Thomas 
John W. Barrett 
R. B. Rock 
Richard C. Fields 
John S. Simko 
John C. Ward 
D. James Manning 
David B. Lincoln 
Gary T. Dance 
Larry C. Hunter 
Randall A. Peterman 
Mark S. Prusynski 
Stephen R. Thomas 
Glenna M. Ouistensen 
Gerald T. Husch 
Scott L. Campbell 
Robert B. Burns 
Michael E. Thomas 
Patricia M. Olsson 
Christine E. Nicholas 
Bradley J Williams 
Lee Radford 
Michael 0. Roe 
Nancy J. Garrett 
David S. Jensen 
James L. Marrin 
C. Gayton Gill 
Michael W. McGreaham 
David P. Gardner 
Julian E. Gabiola 
Tara Martens 
Kimberly D. Evans Ross 
Mark C. Peterson 
Tyler J. Anderson 
Jason S. Risch 
Risch Pisca, PLLC 
407 West Jefferson Street 
Boise, ID 83702 
Jon A. Stenquist 
Jason G. Murray 
Rebecca A. Rainey 
Paul D. Mcfarlane 
Tyler J. Henderson 
C. Edward Cather III 
Andrew J. Waldera 
Dylan B. Lawrence 
Benjamin C. Ritchie 
Matthew J. McGee 
David J. Dance 
Robert E. Bakes, of counsel 
Willis C Mollim, 1907-1980 
Kirk R. Helvie, 1956-2003 
.._. 
August 25, 2009 
via Facsimile 
and U.S. Mail 
Re: Stevenson v. Windermere Real Estate/Capital Group, Inc. 
Ada County Case No. CV OC 0909337 






US Bank Plaza Building 
101 S Capitol Blvd 10th Fl 
PO Box 829 
Boise Idaho 83701 0829 
208 345 2000 
800 422 2889 
208 385 5384 Fax 
www.moffatt.com 
As reflected by the enclosed Order of Dismissal, my clients have settled their suit against 323 
Jefferson LLC ("Jefferson"), with Jefferson having returned to the Stevensons all of their 
earnest money excepting the $9,500 Jefferson paid to your client by check number 2001, dated 
September 11, 2008 (copy enclosed). A copy of the settlement agreement between the 
Stevensons and Jefferson is also enclosed for your information. 
Accordingly, if your client wishes to settle this suit by disgorging the $9,500 component of the 
Stevensons' earnest money your client still holds, please confirm the same not later than Friday, 
August 28. Otherwise, please file your client's answer to the complaint by Friday, and I'll then 
file a summary judgment motion to resolve the matter. Finally, please note that no additional 
notice will be given before I file for a default, if the matter is not settled or your client's answer 
not filed by Friday. 





cc: Thomas E. Stevenson (w/o encls., via E-mail) 
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Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
:u_ .......... ______ _ 
;M~= f {2-6 FIL~~----
M,\R O 5 2010 
J. DAVID NAVARRO, Clerk 
By P. BOURNE 
DEl'UTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, Il~ AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
AFFIDAVIT OF ANNAL. ARRANTS - 1 
Case No. CV OC 0909337 
AFFIDAVIT OF ANNAL. ARRANTS 
Client: 15:i 1002.2 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
I, ANNA L. ARRANTS, being first duly sworn upon oath, depose and state as 
follows: 
1. I am employed as the business manager for Clark Development, LLC, 
which is an affiliate of 323 Jefferson LLC ("Jefferson"), and in such capacity have personal 
knowledge of the factual matters set forth below. 
2. On or about September 10, 2008, Jefferson received a check in the amount 
of $38,000 from Windennere Real Estate Capital Group, Inc. ("Windennere"), a true and 
correct copy of which is attached hereto as Exhibit A, with respect to the earnest money deposit 
of the Stevensons referenced therein (the "Stevensons' Earnest Money Payment"). 
AFFIDAVIT OF ANNAL. ARRANTS - 2 Client: 1551002.2 
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3. The Stevensons' Earnest Money Payment was deposited on September 10, 
2008, into two separate accounts of Jefferson in Washington Trust Bank, with 25%, or $9,500, of 
such payment being deposited into account no. XXXXXX1239. True and correct copies of the 
two deposit slips with respect to the Stevensons' Earnest Money Deposit are attached hereto as 
Exhibit B. 
4. On or about September 11, 2008, Jefferson paid Windermere $9,500 out 
of the Stevensons' Earnest Money Payment deposited into account no. XXXXXX1239 as partial 
payment of a sales commission for the pending sale to the Stevensons. A true and correct copy 
(saving the redaction of the first six numbers to the account) of the $9,500 check to Windermere 
from Jefferson is attached hereto as Exhibit C. 
5. Attached hereto as Exhibit Dis a true and correct copy (saving the 
redaction of the first six numbers to the account) of the account statement for account 
no. XXXXXXl 239 for the period 8-31-08 to 9-30-08. As reflected therein, the referenced 
$9,500 portion of the Stevensons' Earnest Money Payment was segregated in a separate 
checking account by Jefferson and not commingled with Jefferson's other money, excepting only 
for $4.20 in interest paid by Washington Trust Bank on the money deposited into the account. 
DATED this 1~ day of March 2010. 
L.Lt ... 
SUBSCRIBED AND SWORN to before me this~ day of March 2010. 
AFFTOAVTTOF ANNA J,_ ARRANTS-l 
~CVVl~ ~~ 
NOT ARY PUBLIC FDRDAHO 
Residingat f>ols-e. 
My Commission Expir~s 3/w/ZPIS 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on thisS-~ day of March 2010, I caused a true and 
correct copy of the foregoing AFFIDAVIT OF ANNAL. ARRANTS to be served by the 
method indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83 702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLERUP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
AFFIDAVIT OF ANNAL. ARRANTS - 4 
( '11].S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( t.rO.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ~.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
/Robert B. Bu s 
Client: 1551002.2 
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-~ .. ·... ',' ·""' . ... - . 
Windermere··Real Estate/ CapftalGroil~.lilc. 
REAL ESTAT.E TRUST.ACCOUNT 
50.1 W. FRONT-STREET 
BOISE, IDAHO 83702 • (208) 381 ·8~00 
PAY 
TO THE 
ORDER OF Jefferson 323 LLC 
WINDERMERE REAL ESTATE/ CAPITAL GROUP, INC. • REAL ESTATE TRUST ACCOUNT 
Payable To: Jeffi,non 323 LLC 
09/09/2008 Stevenson Jefferson S~ LLC 
Release of EM co Seller DT-08-nS per Addendum #2 
EXHIBIT A 
CHECK NO. 439,8; 
DATE 
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We've always believed that great things happen 
when people get together face to face. 
ffil Washinqton Trust Bank 
nEYOUD MOl'IEY 
TR:100 73-2 09i1.0/0B 04:16 Pl1 . 
KXXXXX1221 Sav [111p l28,500.00 
Thank you for banking •ith us. 
We've always believed that great things happen 
when people get together face to face. 
Hit Washinqton Trust Bank 
TRs99 73-2 
XXXXXXJ239 Sav Dep 
nnor10M0NO 
09/l0/08 04115 Pl1 
f9,500.00 







323 JEFFERSON LLC 
420 ~HST &Tl! 204 







l. • • • 
Washingtonliust~~ • 
...... --. .. AUTO'*S-DIGIT 63702 
9234 0.7180 AV 0.324 281 12 
~23 Jl:FFER_SON I.LC 
420 MAIN STSUITE 204 
BOISE ID 83702·7383 
Direct Inquiries to: 
Priority Service, 1·800-786-4578 
U,,l, ,,11,1,,, 111 .. , .. l,ll .. ,l, ,ll11ll ,,11ll11lal11l11l,,I.II, 
Last Statement Dale: 08-31-08 
This Statement Date: 09-30-08 
Total Qays In Statement Period: 30 







- Service Charges 
Ending Balance 
Interest This Period 
lnterost Earned 
Annual Percentage Yield Earned 
Current Rate 










Averago Lodger Balance $637.36 
Average Collected Balance S.00 
.... 1239 T 0 100 
Page 1 
Number Ending Balance 
--1239 S4.15 
Account No. -1239 
Minimum balance during this statement occurred on 09-12 in the amount of $4.03 
Checks Posted • - Gap In Sequence 
Numbor Date Amount Number 






Fed Tax Withheld 
Interest 
R · Check has bean returned 













Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
,,J, 
I 1zc, I !L[U 1.M--(--_,P,M, ___ _ 
MAR O 5 2010 
,r DAVID NAVARRO, Cletrk 
By P BOURNE 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
AFFIDAVIT OF THOMAS E. STEVENSON - 1 
Case No. CV OC 0909337 








WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
VS. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
I, THOMAS E. STEVENSON, being first duly sworn upon oath, depose and state 
as follows: 
1. My wife and I are the plaintiffs in the above-entitled action and the factual 
matters set forth below are based on my own personal knowledge. 
2. On or about January 23, 2008, my wife and I entered into a certain Real 
Estate Purchase and Sale Agreement and Receipt for Earnest Money for Jefferson 
Condominiums (the "REP A") with 323 Jefferson LLC ("Jefferson") to purchase a residential 
condominium unit for investment purposes that was being constructed by Jefferson in a 
multistory building located at 323 E. Jefferson, Boise, Idaho. 
AFFIDAVIT OF THOMAS E. STEVENSON - 2 Client:1551248.1 
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3. After receiving the unexecuted REPA from Dan Givens, a real estate agent 
with Windermere Real Estate/Capital Group, Inc. ("Windermere"), my wife and I executed it and 
returned it to Mr. Givens for his submission to Jefferson for execution. 
4. Mr. Givens also submitted to me and my wife on or about July 22, 2008, 
an addendum to the REPA (the "Addendum"), which my wife and I executed and returned to 
Mr. Givens for his submission to Jefferson for execution. 
5. At no time did my wife or I participate in the drafting of, or request any 
revisions to, the alternative legal descriptions for the condominium unit we were buying as set 
forth in the REP A and the Addendum. 
6. After Jefferson terminated the REPA and both it and Windermere refused 
to return the moneys I had paid under that agreement, as amended by the Addendum, I instructed 
my attorney to prepare and file the Complaint and Demand for Jury Trial filed in this action. 
Shortly thereafter, my wife and I entered into a certain Settlement Agreement and Mutual 
Release with Jefferson, a true and correct copy of which is attached hereto as Exhibit A, 
pursuant to which Jefferson refunded to me and my wife all of the moneys we had paid under the 
REPA excepting only $9,500 of our earnest money that had been paid to Windermere by 
Jefferson. 
7. Windermere has refused to return to my wife and me the $9,500 of our 
earnest money it received from Jefferson. 
DATED this 3 ,J day of March 2010. 
- 'I )c7 ----=---~-+--l =_:::,,,,,..,,,,-____ _ 
THOMAS E. STEVENS~ 
AFFIDAVIT OF THOMAS E. STEVENSON - 3 Client:1551248.1 
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- ·-
SUBSCRIBED AND SWORN to be 3
/v}.-
s __ dayof 
AFFIDAVIT OF THOMAS E. STEVENSON - 4 Client:1551248.1 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ,S:~ day of March 2010, I caused a true and 
correct copy of the foregoing AFFIDAVIT OF THOMAS E. STEVENSON to be served by 
the method indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83 702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLERUP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83 702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
AFFIDAVIT OF THOMAS E. STEVENSON - 5 
( q1J.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( "f'U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(--r(J.s. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 




SETrLEMENT AGREEMENT AND MUTUAL RELEASE 
RECITALS: 
A. The parties have been engaged in a lawsuit initially brought by the Stevensoos 
against 323 J etTerson and Windermere Real Estate/Capital Group, Inc., an Idaho. corporation 
("Windennerej, Ada County Case.No. CV OC 0909337 (the "Lawsuit"). The Lawsuit alleges 
breach of contract and unjust enrichment arising from the potential sale of Unit 602 of the 
Jefferson Condominiwns ("Unit 602j located at 323 E. Jefferson, Boise, Idaho. 
B. 323 Jefferson filed an Answer to the Stevenson's Complaint on or about June 19, 
2009. 
C. The Stevensons and 323 Jefferson have negotiated a settlement of all cl.aims and 
now desire to execute this Settlement Agreement and Mutual Release. -- · ·· - • 
AGREEMENTS: 
In consideration of the mutual promises made by and among the parties and for other 
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
the parties agree as follows: 
l. Settlement Terms. 
1.1. · Within seven (7) days of full execution of this Release, 323 Jefferson shall 
pay to the St~ensons collectively a total lump sum of Thirty Thousand Three Hundred Eighty 
Dollars ($30,380.00). 
1.2. Within seven (7) days of receipt by the Stevensons or their attorney of the 
payment from 323 Jefferson, the Stevensons shall file a Notice of Dismissal with Prejudice 
("Dismissal Notice") with the District Court, dismissing all claims of Stevensons against 323 
Jefferson made in the Lawsuit. 
1.3. The Stevensons and 323 Jefferson hereto agree that the settlement terms 
set forth above are intended as consideration for the waiver of all claims that they may have 
against each other arising from the subject matter of the Lawsuit and which may have accrued 
before the date of this Release. 
2. Mutual Release. The parties hereto shall, and hereby do, forever release and 
discharge each other and each others' officers, directors and employees from any and all causes 
of action, judgments, liens, indebtedness. damages, losses, claims, liabilities, and demands of 
every kind and character in any manner attributable to the subject matter of the La)¥s'uit, as well · 






. as all matters that were or could have been raised or any other matter or event occurring before 
the date of this Release between or among the parties to this Agreement 
3; Representations of 323 Jefferson. 323 Jefferson represents that a payment in 
the amount of Nine Thousand Five Hundred Dollars ($9,500.00) was made by 323 Jefferson to 
Windermere out of the earnest money paid by the Stcvensons as partial payment of a sales 
commission for the sale of Unit 602 to the Stevensons, which amount · 323 Jefferson 
acknowledges the Stevensons may also recover under their unjust enrichment claim from 
\Yindennere. Said payment was made by check number 2001, drawn from .an account with 
Washington Trust Bank. 323 Jefferson further represents that these funds have not subsequently 
been repaid by Windermere to 323 Jefferson. · 
. 4. No Release or Waiver of Claim., .AgaJnst Windermere. Nothing in this 
· Agreement shall be intended or construed by the parties as a release or waiver of claims by the 
Stevensons against WindennereY. 
5. Binding Effect; Binding Anthorlty. Each patty hereto understands and 
expressly agrees that this Release shall bind and benefit its respectiv.e heirs, subsidiaries, 
members, affiliates, officers, employees, agents, . attorneys, representatives, predecessors, 
successors, and assigns. .. · · · · · · · · · 
6. No Admission of Llabtllty. It is understood and expressly agreed by each of the 
parties that this is a compromise settlement of disputed claims and that the payment of the 
settlement funds, the execution of the terms herein and the delivery of any other consideration 
exchanged for this Release shall not be deemed or construed as an admission of any liability on 
the part of or in favor of any party. 
7. Review of Release by CollDsel; Familiarity with Contents and Effect. Each 
party hereto ~essly declares that it has been supplied with and has read a copy of this Release. 
Each party hereto further represents to the other that it has consulted with its respective attorneys 
regarding the meaning of the tenns and conditions contained herein and fully understands the 
content and effect of this document. Each party hereto approves and accepts the terms and 
provisions of this Release and agrees to be bound by the same. . 
8, Entire Agreement; Modification; Severablllty. This document constitutes the 
final, complete, and exclusive statement of the terms of the llgreement between the parties hereto 
relating to the rights granted by it and its obligations assumed hereunder. No party bas been 
induced to enter into this Release by, nor is any party relying on, any reptcSentation or warranty 
outside those expressly set forth in this Release. This Release may be supplemented, amended; 
or modified only by the mutual agreement of the parties, in a writing signed by all the parties. If 
· a court or an arbitrator of competent jurisdiction holds any provision of this Release to be illegal, 
unenforceable, or invalid in whole or in part for any reason, the validity'and enforceability of the 
remaining provisions, or portions of them, will not be affected. 
9. Attorney's Fees.· The parties stipulate and agree that in any action or proceeding 
henceforth brought to enforce this Release or any of its tenns, the prevailing party ·in that a<::tion 
or proceeding shall be entitled to reasonable attorney's fees and costs incurred in connection with 
Srrrt..EMENT ACRUMEHI" AND MtrnJAL R!LEASE- 2 
6!WJ_2 ( 10652-3) 
Client: 1551248.1 
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that action or proceeding. in addition to any and all other relief to which the prevailing party may · 
be entitled. 
10. Release Jointly Drafted. This Release and each of its provisions have been 
jointly drafted by the parties hereto. No party shall be deemed to have been the drafting party. 
11. Release Freely Entered Into. The parties and. each of them represent and agree 
that this Release has been given voluntarily and free from duress or undue influence on the part 
of any person released by this Release or by any third party. 
12. Costs. Each party hereto shall bear its respective costs and attorney's fees 
incurred in connection with the disputes described in the Recitals set forth above, settlement 
entered into hereby. and this Release. 
13. Counterparts. This Release may be executed in any number of counterparts, and 
all such counterparts together shall constitute one and the same instrument. · Counterparts 
delivered by facsimile or other electronic means sh.all bave the same effectiveness as ink-signed 
originals. 
14. Choice o( Law. This Release shall be governed by the laws of the State of Idaho, 
as it would apply to contracts negotiated, executed, delivered, and performed solely in such 
jwisdiction, excluding the laws regarding the principles of conflicts of laws. Exclusive venue for 
suit on this Release shall rest with the Idaho State Court, .District of Idaho, located in Ada 
County, Idaho, and all parties hereto agree and consent to exclusive venue being proper in such 
county and with such court-
[end ofte.."'(tj 






CAUTION: THIS IS A ULJtASE. READ BEFORE SIGNING. 
EACH OF mB UNDERS(ONED. COLLECTIVELY COMPRISINO nm PARTIES 
H£RErN AS DEFINED ABOVE, HAS READ ·TIIE FOREGOING SETTLEMENT 
. AGREEMENT AND MlITUAL RELEASE AND UNDERSTANDS THE CONTENI'S OF IT, 
HAS REVIEWED THE -ENTIRE CONTEN1'S OF THE FOREGOING SETTLEMENT 
. AGREEMENT ANO ·· MUTUAL RELEASE WITH TIIEIR ATTORNEYS, AND, 
. UNDERSTANDING ITS TERMS AND CONDITIONS,.AGREES TO ABIDE BY IT. 
Reviewed and Approved as to Form: 
LL(!-
/Ro&rtB,8 
Counsel for -ns 
S£TTLDIENT ACHDIENT AND MllfUAL RILEASl:•<I 
611l$J_l (l06S2-3) 
STEVENSONS: 
Thomas E. Stevenson 
__ V'!~ J_m. Stevens~ . • . . . .. 




JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
E-mail: jrisch@rischpisca.com 
NO ___________ ~-- ______ _ 
A/\/, F-iu:,ff, - ~:-,x-- -----
----. __ !="·_ ·-  ----------- .. 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP. INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdef endant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 






























COMES NOW, Defendant WINDERMERE REAL ESTATE/CAPITAL GROUP, INC., 
by and through its counsel of record, Risch Pisca, PLLC, and hereby moves this Court for the 
entry of summary judgment dismissing Plaintiffs' claims with prejudice in that there is no 
genuine issue as to any material fact and that this Defendant is entitled to judgment as a matter of 
law. This Motion is made pursuant to Rule 56 of the Idaho Rules of Civil Procedure and is 
supported by the pleadings herein, the lvfemorandum in Support filed herewith, and supporting 
affidavit of Steven Osburn being filed concurrently herewith. 
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DA TED this 8th day of April, 2010. 
-
RISCH PISCA, PLLC 
Attorneys for Defendant, 
Windermere Real Estate/Capital Group Inc. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 8th day of April, 2010, I caused to be served a true and correct copy of 
the foregoing WINDERMERE'S MOTION FOR SUMMARY JUDGMENT as follows: 
Robert B. Bums 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83 702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83 702 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 336-9712 
[ ] Overnight Mail 
~onjd(JU~ 
Legal Assistant for Risch Pisca, PLLC 
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JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
E-mail: jrisch@rischpisca.com 
.J_ D.1-•."i':=· ·\i_ ,· 
.13:/ r:,,_r T 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTA TE/CAP IT AL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 
) ss: 































I, STEVEN OSBURN, being first duly sworn upon oath, depose and state as follows: 
1. I am over the age of eighteen and have personal knowledge of the facts stated 
herein and can testify competently hereto. 
2. I am the owner and managing broker for Windermere Real Estate/Capital Group, 
Inc. (hereinafter "Windermere") and my duties include the oversight and management of all 
agents, trust account distributions and transactions in which the brokerage is involved. As the 
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managing broker, I oversee over 40 real estate agents, which are all independent contractors of 
Windermere Real Estate/Capital Group, Inc. 
3. I have over 15 years of experience as a real estate professional, and over 9 years 
acting as a managing broker of Windermere. 
4. On or about July 8, 2008, 323 Jefferson, LLC (hereinafter "Jefferson") entered 
into a contract with Windermere to sell, lease, or exchange the property located at 323 W. 
Jefferson/Jefferson Condominiums, Boise, Idaho (hereinafter "the property"). A true and correct 
copy of this Exclusive Seller Representation Agreement is attached hereto as "Exhibit A." 
5. Jefferson agreed that in the event the Windermere was able to procure a purchaser 
ready, willing, and able to purchase the property, Jefferson would pay Windermere a brokerage 
fee. 
6. On or about January 23, 2008, a Real Estate Purchase and Sale Agreement was 
made between Jefferson and Thomas and Vicki Stevenson (hereinafter "the Stevensons") for the 
purchase of property described as 323 W. Jefferson, Unit 602, Boise, Idaho. 
7. On or before the time of formation of the Real Estate Purchase and Sale 
Agreement, Windermere procured the Stevensons as ready, willing, and able purchasers, thus 
entitling Windermere to its commission. 
8. Windermere never had a representation agreement with the Stevensons and never 
provided services of any kind to them. 
9. On or about September 11, 2008, Jefferson tendered to Windermere a check in the 
amount of$9,500.00 as payment of a sales commission. A true and correct copy of the 
commission check is attached hereto as "Exhibit B." 
10. Windermere continued to provide brokerage services for Jefferson related to the 
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marketing and sale of the property until June 2009. 
11. In a release that ended the contractual relationship between Windermere and 
Jefferson dated June 8, 2009, 323 Jefferson agreed to drop its "request for return of previous 
commission advances." A true and correct copy of the release is attached hereto as "Exhibit C." 
12. Jefferson, in a separate settlement agreement with the Stevensons dated August 3, 
2009, encouraged the Stevensons to pursue monies rightfully earned by Windermere. A true and 
correct copy of this settlement agreement is attached hereto as "Exhibit D." 
DATED This 2- day of April, 2010. 
SUBSCRIBED AND SWORN to before me this _8_ day of April, 2010. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 8th day of April, 2010, I caused to be served a true and correct copy of 
the above AFFIDAVIT OF STEVEN OSBURN IN SUPPORT OF WINDERMERE'S 
MOTION FOR SUMMARY JUDGMENT as follows: 
Robert B. Burns 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83 702 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 336-9712 
[ ] Overnight Mail 
~7?itri~ 
Legal Assistant for Risch Pisca, PLLC 
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JULY 2008 EDITION Pa9e1 of4 m RE-16 EXCLUSIVE SELLER REPRESENTATION AGREEMENT (at THIS IS A LEGALLY BINDING CONTRACT, READ THE ENTIRE DOCUMENT, IWCLUDINO ANY ATTACHMENTS IF YOU tiAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING. 
~ "!.!'.I., f'..\ DATE:___ 1 !· 1 •-" L;1 __ AGENT: Dao I Givens 
~ •-...,, ~ Acting as Agent for the Broker 
1. SELLER _________________ ...._3"'?..,.3.......,_Je ... tt...,e ..... rs ,._o,._oul .... l... C...,_ _______________ _ 
retains Steve Osb• 1m Broker of Windermere Capital Gro1 ip as 
Exclusive SELLER'S Brd<er to sell, lease, or exchange the property described in Section 2 below, during the term of this agreement and on 
any additional terms hereafter set forth. 
2. PROPERTY ADDRESS AND LEGAL DESCRIPTION. The property address and the complete legal description of the property are as 
set forth below. 
Address _____________ ,..,.3,._?..,_3_W ............. (Meff ...A..,rc.aSu.a0cu0-1,.l...,, l..,e.uff,;.eC1...SO ...... ou.C...,o .... o ... d ... a ..... rn .... ·wlDw.il.u.fmJ.J.sCL-____________ _ 
County _____ --J:.u,u:,__ ____ City ---------1:1'.=:L-------- Zip_ _....8.3....,ZOu..2"----
Legal Description _______________________________________ _ 
or ~ Legal Description Attached as addendum# _____ __,_ _____ . (Addendum must accompany original listing) 
17 3, TERM OF AGREEMENT. The term of this Agreement shall commence on 7/9/08 and shall expire at 11 :59 
16 p.m. on 719/11 unless renewed or extended. If the SELLER accepts an offer to purchase or exchange, 











4. PRICE. SELLER agrees to sell the property for a total price of$ ~T...,B=DC-'(~to=t=a...,f o...,f_4,.,,3'--'u=n..._it,,,s""') _____________ _ 
5. FINANCING. SELLER agrees to consider the following t_ypes of financing: (Complete all applicable provisions). 
0 FHA O VA ~ CONVENTIONAL D IHFA O RURAL DEVELOPMENT _I Exchange 
r&l Cash O Cash to existing loan(s) D Assumption of existing loan(s) 
D SELLER will carry contract and accept a minimum down payment of$ ______________ and an acceptable 
secured note for the balance to be paid as follows: _____________________________ _ 
30 Other acceptable terms --------------------------------
31 
:12 Brokers are required by Idaho Real Estate Law to present all written offers. 
33 
sc 6. BROKERAGE FEE. 
3S (A) If Broker or any person, including SELLER. procures a purctiaser ready, willing and able to purchase. transfer or exchange the property 
36 on the terms stated herein or on any other price and terms agreed to in writing, the SELLER agrees to pay a total brokerage fee cf 
37 6 % of the contract or purchase price OR$ - of which __ _...._ __ % of the contract or purchase price OR 
JB $ - will be shared with the cooperating brokerage unless otherwise agreed to in writing. The fee shall be paid in cash at 
39 closing unless otherwise designated by the Broker in writing. 
•o (B) Further, the brokerage fee is payable if the property or any portion thereof or any interest therein Is, directly or indirectly, sold, 
41 exchanged or optioned or agreed to be sold, exchanged or optioned within 120 days following expiration of the term hereof to 
42 any person who has examined, been introduced to or been shown the property during the term hereof. 
43 (C) If SELLER, upon tennination of this Agreement, enters into an Exclusive Right to Sell Agreement to market said property with another 
.w Broker. then the time period specified above in Section 6B, shall not apply and will be of no furtl1er force or effect. 
45 




s1 8. INCLUDeO ITEMS. SELLER agrees to leave with the premises all seller-owned attached floor coverings, attached television antennae, 
s2 satellite dish, attached plumbing, bathroom and lighting foctures, window screens, screen doors, storm doors, storm windows, Window 
53 coverings, garage door opener{s) and transmitter(s), exterior trees, plants or shrubbery, water heating apparatus and fixtures, attached 
64 fireplace equipment, awnings, ventilating, cooling and heating systems, all ranges, ovens, built-in dishwashers, fuel tanks and irrigation 
58 fixtures and equipment all water systems, wells, springs, water, water rights, ditches and ditch rights, if any, that are appurtenant thereto 
se that are now on or used In connection with the premises and shall be included in the safe unless otherwise provided herein. 




SELLER'S Initials ( t. (t- ){ ___ ) Date:._1__,,_,_,"'-'4-=---'-"-----
Thls fafm is pmted and dlstribLied by I/le Idaho AstOdelion or RE~•- This rorm has beet\ dosignod anl is provided for l.lliB b)' vie real estale profeosiona1$ lllho are ~,,.,.,,. or the 
NaliOnal A1sadatian of REAlTORse. USE B'f ANY OTffER PERSON IS PROHlllTED, Cl Copyrighl Idaho Associatlcn 01 REALTORS&, Inc. Al riglt!1 mtMd. 
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SELLER'S NAME(S) 
9. EXCLUDED ITEMS. ___ _ 
56 10. TITLE AND EXISTING ENCUMBRANCES. Trtle to the property is to be conveyed by Warranty Deed unless otherwise provided 
e7 herein, and is to be marketable and Insurable exrept for rights reserved In federal patents. federal, state or railroad deeds, building or use 
69 restrictions, building and/or zoning regulations and ordinances of any governmental entity, and rights of way and easements established or 
59 of record. The individual executing this Agreement warrant and represents that said individual either owns the property or has full power 
70 and right to enter into this Agreement and to sell and convey the property on behalf of the SELLER and that to the best of said individual's 
71 Knowledge the property Is in compliance with all applicable building and zoning regulations and with any applicable covenants and 





n The SELLER agrees to provide good and marketab1e title to the property at the time of closing. The property is currently encumbered by 
7B the following liens: D 1st Mortgage D 2nd Mortgage D Horne Equity Loan ~ Other Constructinn..ioan____ 
79 0 The property is not encumbered by any mortgage, lien, or other security instrument. 
80 
e1 Loan payments r&l are Oare not current; loan Oisl¼lis not assumable. tf loan is assumable, Buyer O will Owill not be required to qualify 
82 and O will O will not release SELLER'S liability. 
83 
84 SELLER is aware that some loans have a recapture provision or prepayment penalty and SELLER may be required to pay additional funds 
s~ to satisfy such recapture or penalty. 
Ell! 
87 The property D is~ is not currently under foreclosure proceedings. If property is currentry or becomes involved in foreclosure 
88 proceedings, Idaho law requires cenaln additional disclosures to be provided in a separate form and affixed to the Purchase and Sale 
B9 Agreement. Foreclosure means that a trustee or beneficiary has filed a notice of default in the county where the property identified in Item 
go #2 is situated and in addition to any statements required by Idaho !aw, the notice also states that trustee or beneficiary has elected to sell 
















I.. TIPLE LISTING SERVICE AUTHORIZATION. (Name of MLS) --- lntermountajn M LS 
I __ By initialing this line, it is understoocl that Broker is a member of the above MLS. SELLER authorizes and directs Broker 
itial) to offer to cooperate with and compensate other Brokers, and to submit a Property Data Sheet and any authorized 
changes to MLS as required in the Rules and Regulations of the above MLS. SELLER understands and agrees that any 
MLS information regarding the above property wfll be made available to Buyer's Agents and/or Dual Agents. SELLER 
acknowledges that pursuant to Idaho Code §54-2083(6}(d}, a "sold" price of real property is not confidential client 
information. 
CKBOX AUTHORIZATION. 
I~- By initialing this line, SELLER directs that a lockbox containing a key which gives MLS Keyholders access to the property 
itial) shall be placed on any building located on the property. SELLER authorizes MLS J<eyholders to enter said property to 
inspect or show the same. SELLER agrees to hold Broker harmless from any liability or loss. 
,01 13. ADVERTISING AUTI-f0RIZATI0N. 
1oe SELLER ri!l does O does not agree to allow Broker to advertise said property in print media. 
100 SELLER ~ does O does not agree to allow Broker to advertise said property in internet advertising media. 
, 10 SELLER ~ does O does not agree to allow Broker to advertise said property in other advertising media. 
m SELLER Qi'.l does D does not agree to allow Brokerto place the Broker's sign on above property, 
11% 
m 14. SELLER'S PROPERTY DISCLOSURE FORM. If r&quired by Title 55, Chapter 25 Idaho Code, SELLER shall Within ten ("10) days after 
114 execution of a Purchase and Sale Agreement provide to Buyer "SELLER'S Property Disclosure Fonn" and Buyer shall have three (3) 
1 1s business days from receipt of the disclosure report to rescind the offer In a written signed and dated document delivered to the saLER or 
1,a the SELLER'S Agents. Buyer rescission must ba based on a specific written objection to a dlscfosure made in the SELLER'S Property 
m Disclosure Form. 
118 
119 15. LEAD BASED PAINT DISCLOSURE. SELLER has been advised of disclosure obligations regarding lead-based paint and lead-based 
120 paint hazards in the event property is a defined "Target Housing'' under Federal Regulations. The term lead-based paint hazard is intended 
12, to identift lead-based paint and all residential lead-containing dusts and soils regardless of the source of lead, 
SELLER'S Initials ( --U- )( __ ) Date:._-1'\f-."-==tf_fi_.-l& ___ _ 
Thi1 form i• printed aid dlsldbuled by 1n, Idaho Auocialion cl REALTORSa, ltlc. Thia lotTn has bean llesii,111(1 end is provided for uae bf the rul astaie professicr,ol.l wro a"' members 01 lhe 
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122 Said property D Is ~ Js not "Target Housing". If yes, SELLER agrees lo sign and complete the lnfonnatlon Disclosure and 
123 Acknowledgment Form provided and deliVer to my agent all records, test reports or other informatiOn related to the presence of lead-based 
























































16. TRANSACTION RELATED SERVICES DISCLAIMER: SELLER understands that Broker Is qualified to advise SELLER on general 
matters conoemlng real estate. but is not an expert in matters of raw, tax, financing, surveying, structural conditions. property Inspections, 
hazardous materiafs, or engineering. SELLER acknowledges that Broker advises SELLER to seek expert assistance for advice on such 
matters. The Broker or Broker's agents may. during the course of the transaction. identify Individuals or entities who perform services 
including BUT NOT LIMITED TO the following; home inspections, service contracts. appraisals. environmental assessment inspection, 
code compliance inspection, title insurance, closing and escrow services. loans and refinancing services, construction and repair, legal and 
accounting services. and/or surveys. The SELLER understands that the Identification of service providers is solely for SELLER"S 
convenience and that the Broker and their agents are not guaranteeing or assuring that the service provider will perform its duties in 
ac::cordance with the SELLER"S expectations. SELLER has the right to make arrangements with any entity SELLER chc>oses to provide 
these services. SELLER hereby releases and holds harmless the Broker and Broker's agents from any claims by the SELLER that service 
providers breached their agreement, were negligent, misrepresented information. or otherwise failed to perform in accc1rdaoce with the 
SELLER'S expectations. In the event the SELLER requests Broker to obtain any products or services from outside sources, SELLER 
agrees to pay for them Immediately when payment Is due. For example: surveys or engineering. environmental and/or soil tests. title 
reports, home or property inspections. appraisals. etc. 
17. CONSENT TO LIMITED DUAL REPRESENTATION AND ASSIGNED AGENCY: The undersigned SELLERS(S) have received, read 
and understand the Agency Disclosure Brochure (prepared by the Idaho Real Estate Commission). The undersigned SELLER($) 
understand that the brokerage involved In this transaction may be providing agency representation to both the SELLER(S) and the Buyer. 
The undersigned SELLER(S) each understands that, as an agent for both SELLER/client and Buyer/client. a brokerage wlll be a I imlted 
dual agent of each client and cannot advocate oo behalf of one client over another. and cannot legally disclose to either client certain 
confidential dlent Information conoeming price negotiations. terms or factors motivating the Buyer/client to buy or the SELLER/client to sell 
without specific written permission of the client to whom the information pertains. The specific duties. obligations and limitations of a limited 
dual agent are contained In the Agency Disclosure Brochure as required by Section 54-2085, Idaho Code. The undersigned SELLER{S) 
each undeistands that a ~mited dual agent does not have a duty of undivided loyalty to either client. 
The undersigned SELLER(S) further acknowledge that, to the extent the brokerage firm offers assigned agency as a type of 
agency representation. Individual sales associates may be assigned to represent each client to act solely on behalf of the client consistent 
with applicable duties set forth in Section 54-2087, Idaho Code. In an assigned agency situation, the designated broker (the broker who 
supervises the sales associates) will remain a limited dual agent of the dient and shall have the duty to supervise the assigned agents in 
the fulfillment of their duties to their respective clients, to refrain from advocating on behalf of any one client over another, and to refrain 
from dlsdoslng or using, without permission. confidential information of any other client with whom the brokerage has an agency 
relationship. SELLER Qdoes Odoes not consent to allow Buyer's Agents and/or Limited Dual Agent$ to show property and to altow the 
Broker to share brokerage fees as date,mlned by the Broker with Buyer's Agents and/or Limited Dual Agents. 
18. SELLER NOTIFICATION ANO CONSENT TO RELEASE FROM CONFLICTING AGENCY DUTIES: SELLER acknowledges that 
Broker as named above has disclosed the fact that et times Broker acts as agent(s) for other Buyers and for SELLERS in the sale of the 
property. SELLER has been advised and understands that it may create a conflict of interest for Broker to introduce Buyers to SELLER 
Cllenrs property because Broker could not sati11fy all of its Client duties to both Buyer Client and SEUER Client in connection with such a 
showing or any transaction which resulted. Based on tha understandings acknowledged, SELLER makes the following election: 
(Make one{rlection only) 
~-- SELLER does want Broker to introduce any interested Client of Broker to Client SELLER'S property and hereby 
lnltlals agrees to releve Broker of conftlctlrig agency duties, including the duty to disclose conlidentlal Information known 
Limited Dual Agency to the Broker at that time and the duty of loyalty to either party. Relieved of all conflicting agency duties, Broker will 
and/or act in an unbiased manner to assist the SELLER and Buyer in the introduction of Buyers lo such SELLER Client's 
A&slgned Agency property and in the preparation of any contract of sale which may result SELLER authorizes Broker to act in a 
limited dual agency capacity. Further, SELLER agrees that Broker may offer. but is not obligated to offer. 




SELLER does not want Broker to introduce interested Buyer Clienls to Client SELLER'S property and hereby 
releases Broker from any responsibility or duty under the agency SQreement to do so. Broker shall be under no 
obligation or duty to introduoe the Buyer to any Client SELLER'S property. 
1eo 19. INFORMATION WARRANTY. SELLER warrants lhat all information provided by the SELLER herein and hereafter will be true and 
111 correct. 
182 
SELLER'S Initial• ( \j\~ ){ __ ) Date: __ '1 ....... _~_,_t?& ___ _ 
Thi• lacm i. printed and dlslrtbullld bJ tha Idalia AUodaaonol REAL TORSe, Inc. This IGIIII 1111 DellR dulgnecl and II J110Ylited ror uae ~ tne ,.al asaate pnifenicln#I who n members ol duo 
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SELLER'S NAME(S) ____ Q_R_f G-cci::-;_!__,~'--'·~ ..... A__.._.,_la.--_.3=2..._3 .,._,,Je....,.ff=ers,.._.o'--'--'-n__..L.._..LC.,._. ______ ~---
183 20. DEPOSIT. Brokers are authorized to receive a deposit from any prospective purchaser who offers to purchase or exchange the 
184 property and shall notify SELLER of the receipt of any such deposil Acceptance of such deposit by a Broker shan not constitute SELLER'S 
185 acceptance of any such offer. 
,sa 
1e1 21. GENERAL PROVISIONS. In the event either party shall initiate any suit or action or appeal on any matter relating to this Agreement 
1ea the defaulting party shall pay the prevailing party all damages and expenses resulting from the default, Including all reasonable attorneys' 
189 fees and all court costs and other expenses incurred by the prevailing party. This Agreement is made In accordance with and shall be 
1go interpreted and governed by the laws of the State of Idaho. All rights and obHgatlons of the parties hereunder shall be binding upon and 
191 inure to the benefit of their heirs, personal representatives, successors and assigns. 
192 
m 22. NON-DISCRIMINATION. SELLER and Broker acknowledge that it is illegal to discriminate in the showing, sale or leasing of the 
194 property on the basls of race, religion. creed, color, sex, marital status, national origin, familial, or handicapped status of such person. 
195 
196 23. SINGULAR AND PLURAL terms each include the other, when appropriate. 
<,97 
100 24. FACSIMILE TRANSMISSION. Facsimlle or elecl/'onic transmission of any signed original document. anct retransmission of any signed facsimile or 
199 electronic transmission shall be lf1e same as delivery of an origlnal. At the request of either lhe BUYER or SELLER, ortha LENDER, or the Closing Agency, 
200 the BUYER and SELLER will confirm tacslmile or electronic transmitted signatures by signing an original document. 
201 
202 25. TIME IS OF THE ESSENCE IN THIS AGREEMENT. 
203 
204 26. SEVERABILITY: In the case that any one or more of the provisions contained in this Agreement, or any application thereof, shall be 
205 invalid, illegal or unenforceable in any respect. the validity, leg.ility or enforceability of the remaining provisions shall not in any way be 
200 affected or impaired thereby. 
207 



















CONTRACTOR REGISTRATION# (If apptrcab~ / 
Sellar Signature: \J\./ lvv(\ rJ 
William Clark 
Seller Signature: _______________ _ 
Date: ________ 7,_,_/""'ta.,,.o#P.,_8 _____ _ 
Accepted:-------,---------·-----
--~....-. .. (Broker) • 
By: ---'---c·=-· ,-..c· =--~-'-------ent) 
Date: ________ ~7/=9~/0=8~-------
221 Address: 420 W Main St=#~2=04~---- Address: ------=50~1~W~·~F~ro=n=t...cS=t.,_. _____ _ 
ns 
229 
,JO Clty: ___ _..B"'o.,,js=e,__ ___ State:_m_Zip: 83702 Clty: ___ ~B ... o..,js=e,__ _ State:_lD_Zlp: B3702 
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232 
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AGREEMENT DATED: ___________ _w..q......._,..___ __________ ID# ___ ~~----
ADDRESS:--------- -------323 W JeffersmB.t.. Boise, Idaho, 83702 
11 BUYER(S): _________________ ___........._ ______ ~-----------
12 
13 SEU.ER(S): 323 Jefferson LLC 
]~ The undersigned parties hereby agree as follows: 
16 Legal Des~ription· Six Story Condominiums, accordingJoJhe plat thereof, filed fn Book 101 of Plats at Page 1316.9 thru 13181, 
17 records of Ada County. Idaho and defined ancldescribed io that certain CondominLu:ITLD.eclaratioo for Six Story Condominiums 
































4a To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purehase and Sale Agreement including atl prior 
49 Addendums or Counter Offers. these terms shall control. All other terms of the Purchase and Sale Agreement including all prior 
so Addendums or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties, this agreement 
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This 1s an ADDENDUM to the D Purchase and Sale Agreement 181 Other 323 Jeffe($.QD...LLC. - Seller Representation Agreement 
("Addendum" means that the Information below Is added material for the agreement {such as lists or descriptions} and/or means the form is 
being used to change. correct or rev:se lhe agreement {such as modification. addition or deletion of a term}}. 
AGREEMENT DATEO: ___________ ~.9L0_,.,__ ___________ ID # ___ ____.n..._/a...__ _ _ 
ADDRESS: ______ J:be Jefferson Condominiums I 323 w Jefferson St. (Six Story Condominiums) 
BUYER(S): __________________ __,_,,_,,.____ _______ ~---
SELLER(S): ______________ _____,.=3_.!effersilll__...,_,_._ _____________ _ 
The undersigned parties hereby agree as follows: 
1. Una 37 shall be: total brokerage fee shall be 5% of purchase price 
4B To the extent tlhe tenns of this ADDENDUM modify or conllict with any provisions of the Purchase and Sale Agreement including all prior 
49 Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement including all prior 
so Addendums or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its execution by both parties:, this agreement 
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323 JEFFERSON UC 
420 MAJN ST STE 204 







From: sfrneyer@aoJ.com [mailto:sfmeye~aol,com] 
Sent: Monday, June 08, 2009 5:34 PM 
To: da~ngivens@windermere.com~~ 
Subject: settlement of jeff tif 
Hi Dan, 
Thanks for your call back this afternoon. Here's our agreement: 
1) Bill and Steve Osborne will resolve their agreement on the party expenses separately. 
2) We will drop our request for return of previous commission advances 
3) You will drop your claim to any copywrite interest in the web pages at Jeff and CRim 
4) You will send us the web page leads from the last month or since your last report of them. 
We'll pay the standard 3% buyer's agent split on commissions on the units that you and your team sell. 
Unless I've missed something, I think we are agreed and done. I am ready to move on to making positive things happen 
and I believe you are too. 
Steve 
Agreed: 323 Jefferson, LLC 
Electronic signature 
By: Steve Meyer,Member 
An Excellent Credit Score is 750. See Yours in Just 2 Easy Steps! 





SETTLEMENT AGREEMENT AND MUTUAL RELEASE 
This Srettlernent Agree ent and utual Release ("Release") is entered into, effective as 
of the 'a-rJ day of-----'---'--'---"'------' 2009 (the "Effective Date"), by and among 
Thomas E. Stevenson and V" ki Jan Stevenson, husband and wife (collectively, the 
"Stevensons") and 323 Jefferson LC, an Idaho limited liability company ("323 Jefferson"). 
RECITALS: 
A. The parties have been engaged in a lawsuit initially brought by the Stevensons 
against 323 Jefferson and Windermere Real Estate/Capital Group, Inc., an Idaho corporation 
("Windermere"), Ada County Case No. CV OC 0909337 (the ··Lawsuit"). The Lawsuit alleges 
breach of contract and unjust enrichment arising from the potential sale of Unit 602 of the 
Jefferson Condominiums ("Unit 602") located at 323 E. Jefferson, Boise, Idaho. 
B. 323 Jefferson filed an Answer to the Stevenson's Complaint on or about June 19, 
2009. 
C. The Stevensons and 323 Jefferson have negotiated a settlement of all claims and 
now desire to execute this Settlement Agreement and Mutual Release. 
AGREEMENTS: 
In consideration of the mutual promises made by and among the parties and for other 
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
the parties agree as follows: 
1. Settlement Terms. 
1.1. Within seven (7) days of full execution of this Release, 323 Jefferson shall 
pay to the Stevensons collectively a total lump sum of Thirty Thousand Three Hundred Eighty 
Dollars ($30,380.00). 
1.2. Within seven (7) days of receipt by the Stevensons or their attorney of the 
payment from 323 Jefferson, the Stevensons shall file a Notice of Dismissal with Prejudice 
('·Dismissal Notice") with the District Court, dismissing all claims of Stevensons against 323 
Jefferson made in the Lawsuit. 
1.3. The Stevensons and 323 Jefferson hereto agree that the settlement terms 
set forth above are intended as consideration for the waiver of all claims that they may have 
against each other arising from the subject matter of the Lawsuit and which may have accrued 
before the date of this Release. 
2. Mutual Release. The parties hereto shall, and hereby do, forever release and 
discharge each other and each others' officers, directors and employees from any and all causes 
of action. judgments, liens, indebtedness, damages, losses, claims, liabilities, and demands of 
every kind and character in any manner attributable to the subject matter of the Lawsuit, as well 




as all matters that were or could have been raised or any other matter or event occurring before 
the date of this Release between or among the parties to this Agreement 
3. Representations of 323 Jefferson. 323 Jefferson represents that a payment in 
the amount of Nine Thousand Five Hundred Dollars ($9,500.00) was made by 323 Jefferson to 
Winde11nere out of the earnest money paid by the Stevensons as partial payment of a sales 
commission for the sale of Unit 602 to the Stevensons, which amount 323 Jefferson 
acknowledges the Stevensons may also recover under their unjust enrichment claim from 
Windermere. Said payment was made by check number 2001, drawn from an account with 
Washington Trust Bank. 323 Jefferson further represents that these funds have not subsequently 
been repaid by Winde11nere to 323 Jefferson. 
4. No Release or Waiver of Claims Against Windermere. Nothing in this 
Agreement shall be intended or construed by the parties as a release or waiver of claims by the 
Stevensons against WindermereY. 
5. Binding Effect; Binding Authority. Each party hereto understands and 
expressly agrees that this Release shall bind and benefit its respective heirs, subsidiaries, 
members, affiliates, officers, employees, agents, attorneys, representatives, predecessors, 
successors, and assigns. 
6. No Admission of Liability. It is understood and expressly agreed by each of the 
parties that this is a compromise settlement of disputed claims and that the payment of the 
settlement funds, the execution of the terms herein and the delivery of any other consideration 
exchanged for this Release shall not be deemed or construed as an admission of any liability on 
the part of or in favor of any party. 
7. Review of Release by Counsel; Familiarity with Contents and Effect. Each 
party hereto expressly declares that it has been supplied with and has read a copy of this Release. 
Each party hereto further represents to the other that it has consulted with its respective attorneys 
regarding the meaning of the te11ns and conditions contained herein and fully understands the 
content and effect of this document. Each party hereto approves and accepts the terms and 
provisions of this Release and agrees to be bound by the same. 
8. Entire Agreement; Modification; Severability. This document constitutes the 
final, complete, and exclusive statement of the terms of the agreement between the parties hereto 
relating to the rights granted by it and its obligations assumed hereunder. No party has been 
induced to enter into this Release by, nor is any party relying on, any representation or warranty 
outside those expressly set forth in this Release. This Release may be supplemented, amended, 
or modified only by the mutual agreement of the parties, in a writing signed by all the parties. If 
a court or an arbitrator of competent jurisdiction holds any provision of this Release to be illegal, 
unenforceable, or invalid in whole or in part for any reason, the validity and enforceability of the 
remaining provisions, or portions of them, will not be affected. 
9. Attorney's Fees. The parties stipulate and agree that in any action or proceeding 
henceforth brought to enforce this Release or any of its terms, the prevailing party in that action 
or proceeding shall be entitled to reasonable attorney's fees and costs incurred in connection with 
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that action or proceeding, in addition to any and all other relief to which the prevailing party may 
be entitled. 
10. Release Jointly Drafted. This Release and each of its provisions have been 
jointly drafted by the parties hereto. No party shall be deemed to have been the drafting party. 
11. Release Freely Entered Into. The parties and, each of them represent and agree 
that this Release has been given voluntarily and free from duress or undue influence on the part 
of any person released by this Release or by any third party. 
12. Costs. Each party hereto shall bear its respective costs and attorney's fees 
incurred in connection with the disputes described in the Recitals set forth above, settlement 
entered into hereby, and this Release. 
13. Counterparts. This Release may be executed in any number of counterparts, and 
all such counterparts together shall constitute one and the same instrument. Counterparts 
delivered by facsimile or other electronic means shall have the same effectiveness as ink-signed 
originals. 
14. Choice of Law. This Release shall be governed by the laws of the State of Idaho, 
as it would apply to contracts negotiated, executed, delivered, and perfonned solely in such 
jurisdiction, excluding the laws regarding the principles of conflicts of laws. Exclusive venue for 
suit on this Release shall rest with the Idaho State Court, District of Idaho, located in Ada 
County, Idaho, and all parties hereto agree and consent to exclusive venue being proper in such 
county and with such court. 
[end of text) 
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CAUTION: THIS IS A RELEASE. READ BEFORE SIGNING. 
EACH OF THE UNDERSfGNED, COLLECTIVELY COMPRfSING THE PARTIES 
HEREIN AS DEFINED ABOVE, HAS READ THE FOREGOING SETTLEMENT 
AGREEMENT AND MUTUAL RELEASE AND UNDERSTANDS THE CONTENTS OF IT, 
HAS REVIEWED THE ENTIRE CONTENTS OF THE FOREGOING SETTLEMENT 
AGREEMENT AND MUTUAL RELEASE WITH THEIR ATTORNEYS, AND,, 
UNDERSTANDING ITS TERi\1S AND CONDITIONS, AGREES TO ABIDE BY IT. 
Reviewed and Approved as to Form: 
SETTLEMENT AGREEMENT AND MUTUAL RELEASE• 4 
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STEVENSONS: 
Thomas E. Stevenson = 
323 JEFFERSON LLC, an Idaho limited 
liability company 
By: ___ J __ ~---~-+~~-----
lts: Member/V ----~--------
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JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83 702 
Telephone: (208) 345-9929 





J. OAVIO N/\VP.t·:w:·J, ~ierk 
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nt:P1JTY 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 






























COMES NOW, Defendant WINDERMERE REAL ESTATE/CAPITAL GROUP, INC., 
by and through its counsel of record, Risch Pisca, PLLC, and hereby submits this memorandum 
in support of its motion for summary judgment filed contemporaneously herewith. 
INTRODUCTION 
This litigation was initiated as a result of a failed contract to purchase a condominium 
unit located at 323 W. Jefferson Street, Boise, Idaho. Pursuant to the terms of the contract, the 
Plaintiffs, Thomas E. Stevenson and Vicki Jan Stevenson, were the purchasers of the real estate 
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at issue from Defendant 323 Jefferson, LLC (hereinafter "Jefferson"). Windermere Real 
Estate/Capital Group, Inc., (hereinafter "Windermere") was the real estate broker for Jefferson. 
This litigation was initiated against Jefferson and Windermere on May 18, 2009 seeking 
the recovery of $39,880.00, all of which was paid by Plaintiffs directly to Jefferson. On or about 
August 3, 2009 Plaintiffs voluntarily received a settlement payment in the amount of $30,380.00 
from Jefferson and thereafter dismissed Jefferson from this action. Plaintiffs now seek to 
recover the balance of their claim from Windermere, specifically, $9,500.00. Plaintiffs base their 
claim against Windermere upon the legal theory of unjust enrichment. 
It is undisputed that Windermere's only involvement in this transaction was as 
Jefferson's real estate broker. At no time did Windermere ever provide services to Plaintiffs or 
have any direct relationship with them. Additionally, it is undisputed that Windermere never had 
a contract with Plaintiffs, never acted as a dual agent for both parties, and never provided service 
of any kind to Plaintiffs. Even in Plaintiffs' Complaint they admit that Windermere's only 
involvement was to receive monies from its client Jefferson. 
STANDARD OF REVIEW 
The law entitling Windermere to a grant of summary judgment arises out of Rule 56 of 
the Idaho Rules of Civil Procedure and is well established in Idaho law: 
Summary judgment is properly granted when the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is entitled to 
judgment as a matter of law. Quoting Idaho R. Civ. P. 56(c)). The burden of 
demonstrating the absence of a genuine issue of material fact is on the moving 
party. This Court must construe the record in favor of the nonmoving party, 
drawing all reasonable inferences in that party's favor. If a court finds that 
reasonable minds could differ on conclusions drawn from the evidence presented, 
the motion must be denied. However, the nonmoving party must respond to the 
motion with facts that specifically show there is an issue for trial; the showing of 
a mere scintilla of evidence will be insufficient to meet that burden. 
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Van v. Portneuf Med. Ctr., 147 Idaho 552,556,212 P.3d 982,986 (2009). 
ARGUMENT 
This motion is made on the foundation that there is no legal relationship between the 
Plaintiffs and Windermere and therefore no facts can exist which would allow recovery from 
Windermere under an unjust enrichment claim. In the alternative, even if a legal relationship is 
deemed to have existed between Windermere and the Plaintiffs, Plaintiffs failed to pursue a full 
recovery from Defendant Jefferson, who has released Windermere from any claims related to 
sales commissions earned by Windermere and paid by Jefferson. 
I. There was no relationship between the Plaintiffs and Windermere which would 
allow for recovery. 
Plaintiffs' allegations against Windermere are contained in a single sentence: "By reason 
of the foregoing allegations, Jefferson and Windermere have each been unjustly enriched in an 
amount equal to the respective portions of Plaintiffs' aforesaid $39,880.00 in payments retained 
by them." Plaintiffs' Complaint and Demand for Jury Trial at ,-i 12. For Plaintiffs to prevail 
against Windermere on an unjust enrichment claim, they are required to prove three elements: 
In order to establish aprimafacie case for an implied-in-law contract, the Plaintiff 
must show that there was (1) a benefit conferred upon the defendant by the 
plaintiff; (2) appreciation by the defendant of such benefit; and (3) acceptance of 
the benefit under circumstances that would make it inequitable for the Defendant 
to retain the benefit without benefit to the Plaintiff of the value thereof. 
In re: Estate of Boyd, 134 Idaho 669,673 (App. 2000). Emphasis added. 
In the present case, Plaintiffs have sued Windermere for monies they tendered to 
Jefferson. As stated previously, it is undisputed that Windermere's sole relationship in this 
transaction was as Jefferson's real estate broker. Affidavit of Steven Osburn, filed April 8, 2010 
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("Osburn Aff."), at ,-i 4, 8. As such, Windermere was obligated to provide services to Jefferson 
and only to Jefferson. Windermere performed no act for the benefit of the Plaintiffs. It is 
immaterial to Plaintiffs' action whether or not Windermere received payment from Jefferson for 
services rendered as a result of this transaction. 1 The existence of Windermere's receipt of 
money from its client is immaterial to Plaintiffs' action against Jefferson for failure to deliver the 
condominium unit. Plaintiffs had no legal relationship with Windermere. 
The Plaintiffs' unjust enrichment claim against Windermere fails, as there exists no facts 
that prove the very first element of their case: that Plaintiffs conveyed a benefit to Windermere. 
Pursuant to Plaintiffs' own complaint, Plaintiffs tendered all monies directly to Jefferson and 
paid nothing to Windermere. Osburn Aff. at ,-i 8. 
It is fundamental that there is no prerequisite for a contractual relationship to make a 
claim for unjust enrichment. However, the law still requires some minimal relationship to exist: 
In Beco Constr. Co., Inc. v. Bannock Paving Co., a construction company brought 
an action against a subcontractor that was awarded a job on a Department of 
Energy project. .. the construction company alleged that the subcontractor was 
unjustly enriched by being awarded the contract. This Court held that the 
company's unjust enrichment claim failed because it has conferred no benefit on 
the subcontractor. The Court found the lack of legal relationship between the 
company and the subcontractor persuasive. The court discussed a number of 
other Idaho cases involving unjust enrichment claims and noted that "in each of 
these cases the Plaintiff and Defendant had a contractual relationship or a claim to 
real property which were the underlying reasons for the unjust enrichment or 
quasi-contract claims between the parties." The Court recognized that it 
"continues to require for an unjust enrichment recovery that the Plaintiff confers 
some benefit on the Defendant which would be unjust for the Defendant to 
retain." 
Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 388, 406 (2005). 
1 There is a dispute between Windermere and Jefferson over which commissions were actually received, which is 
not applicable to this motion. 
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The Hayden Lake court went on to rule the unjust enrichment claims advanced by the 
Fire Protection District in that particular case also failed: "This case is similar to Beco in that 
[Plaintiffs'] unjust enrichment claim against the State does not arise out of any cognizable legal 
relationship between the parties." Id. Similarly, just as in Beco and Hayden Lake, the Stevensons 
have no cognizable legal relationship with Windermere. 
There is good reason the courts established this rule limiting unjust enrichment claims. 
To give merit to the Plaintiffs' allegations against Windermere would allow for future plaintiffs 
to bring lawsuits against every employee and independent contractor when any true cause of 
action exists against an employer. Whether or not an employee caused or contributed to the 
circumstances which led to the litigation is between the employer and the employee, and not 
between the employee and the employer's customer. In this particular case, if Windermere 
somehow contributed to this transaction failing, then it is Jefferson who must pursue a claim 
against Windermere. In this litigation, Jefferson advanced no claim against Windermere and 
Windermere was brought into this matter only through Plaintiffs' allegations.2 
II. Windermere obtained a release from Jefferson for all previous commission 
earned by and paid to Windermere. 
"A release is a type of contract, in which one party makes a complete abandonment of a 
cause of action. Because there is an obvious public policy favoring the amicable settlement of 
litigation, agreements accomplishing this result will be disregarded only for the strongest of 
reasons." Robert Comstock. LLC v. Keybank National Association, 142 Idaho 568, 572 (2006). 
2 Jefferson did eventually assert claims against Windermere after Windermere brought Jefferson back into this 
lawsuit after settlement was reached with the Stevensons. However, these counterclaims and cross-claims arc 
immaterial to this motion. 
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........ 
In the case at bar, Plaintiffs make a claim for a return of their earnest money deposit of 
$39,880.00. Plaintiffs' Complaint and Demand/or Jury Trial at ,r 6. Plaintiffs are claiming that 
the commission paid to Windermere was actually a portion of the Plaintiffs' earnest money 
deposit. However, the Plaintiffs' first earnest money deposit was paid to Jefferson on or about 
January 30, 2008. On September 11, 2008, over eight months later in a wholly unrelated and 
distinct transaction, Jefferson paid Windermere a commission pursuant to the representation 
agreement between Windermere and Jefferson. Osburn Aff. Ex. A ,r 4 and Ex. B ,r 9. 
On or about April 3, 2009, Plaintiffs sent a letter to Jefferson, with a copy to 
Windermere, demanding a return of all Plaintiffs' earnest money. Plaintiffs' Complaint and 
Demand for Jury Trial at ,r 10. Sometime thereafter, Windermere and Jefferson chose to end 
their brokerage relationship. On or about June 8, 2009, as part of settling the parties' accounts 
and terminating their contractual relationship, Jefferson, with full knowledge of its involvement 
in a possible suit over Plaintiffs' earnest money, agreed to a release with Windermere that stated, 
in relevant part, "[Jefferson] will drop our request for return of previous commission advances." 
Osburn Aff. Ex. C, ,r 11. In consideration for the release Windermere agreed to give Jefferson 
various property interests and not to pursue other disputes. Id. 
Then, on or about August 3, 2009 Plaintiffs received a settlement payment in the amount 
of $30,380.00 from Jefferson and thereafter voluntarily dismissed Jefferson from this action. 
Osburn Aff. Ex. D ,r 12. The settlement amount was $9,500.00 short of a recovery of all 
Plaintiffs' claims. 
Plaintiffs, a third party with no legal relationship to Windermere, are now asserting that 
the commission paid to Windermere by Jefferson should be given to Plaintiffs under a theory of 
unjust enrichment. However, this claim ignores the fact that the monies claimed were 
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commissions paid by Jefferson to Windermere for brokerage services performed at Jefferson's 
request. Further, the monies given to Windermere became the consideration of the release 
between Windermere and Jefferson. 
Pursuant to the holding in Comstock, the release agreement is binding and serves as a 
complete abandonment of any cause of action Jefferson may have against Windermere for a 
refund of any commission, including the $9,500.00 paid to Windermere by Jefferson as a 
commission for the work Windermere performed on the Stevenson transaction. 
The voluntary settlement agreement between Plaintiffs and Jefferson was for an amount 
less than Plaintiffs' earnest money deposit. Now, Plaintiffs seek to recover monies from 
Windermere, claiming it is their remaining earnest money. However, Windermere is not a party 
in possession of any of Plaintiffs' earnest money, but instead only possesses commissions paid to 
Windermere for its services related to procuring buyers for Jefferson's property. Jefferson has 
released Windermere from claims for a return of such commission advances paid by Jefferson to 
Windermere. 
Accordingly, pursuant to the standard enumerated in Comstock, Plaintiffs must procure 
a strong reason to set aside the release agreement between Windermere and Jefferson in favor of 
awarding monies to Plaintiffs. Plaintiffs cannot meet this burden. Pursuant to the Exclusive 
Seller Representation Agreement, Windermere is entitled to payment for services rendered to 
Jefferson, which were earned without concern to and regardless of any earnest money received 
by Jefferson from Plaintiffs or any other buyer. To take these monies from Windermere and give 
them to Plaintiffs would be inequitable to Windermere. 
CONCLUSION 
Regardless of the merits of their case, Plaintiffs had a valid claim against Jefferson for 
MEMORANDUM IN SUPPORT OF WINDERMERE'S MOTION FOR SUMMARY JUDGMENT - Page 8 
000177
any and all damages arising out of the failed transaction. Nevertheless, Plaintiffs voluntarily 
chose to settle with Jefferson for an amount less than Plaintiffs' total claims. Now, despite not 
having any type of legal relationship with Windermere, Plaintiffs look to take Windermere's 
rightfully earned commissions. 
Additionally, all monies received by Windermere were paid by Jefferson as commissions 
earned for services performed and were not tied to Jefferson's receipt of Plaintiffs earnest 
money. Jefferson released Windermere from all claims related to any commissions paid. 
Therefore, pursuant to the standard set forth in Comstock, the release agreement should not be 
disturbed and Plaintiffs should not be entitled to any recovery against Windermere for any 
amounts of commissions paid by Jefferson to Windermere. 
Pursuant to the standards set forth in Beco, Hayden Lake and Comstock, Plaintiffs cannot 
recover damages from the brokerage under the theory of unjust enrichment, and this Court 
should grant Windermere's Motion for Summary Judgment. 
DATED this 8th day of April, 2010. 
RISCH PISCA, PLLC 
Attorneys for Defendant, 
w· dermere Real Estate/Capital Group Inc. 
MEMORANDUM IN SUPPORT OF WINDERMERE'S MOTION FOR SUMMARY JUDGMENT - Page 9 
000178
..._., 
CERTIFICATE OF SERVICE 
I hereby certify that on the 8th day of April, 2010, I caused to be served a true and correct copy of 
the foregoing WINDERMERE'S MOTION FOR SUMMARY JUDGMENT as follows: 
Robert B. Bums 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83 702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83 702 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[X] Facsimile (208) 336-9712 
[ ] Overnight Mail 
~Raymond( 
Legal Assist: =isch Pisca, PLLC 
MEMORANDUM IN SUPPORT OF WINDERMERE'S MOTION FOR SUMMARY JUDGMENT - Page I 0 
000179
JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83 702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
NO. FILEt) AAZJ) 
... _, A.M----P.M-~+--+-b'---
APR 1 5 2010 
I• RAVIQ NA~f\nn9, Ql~rh 
' · - . 1:1¥ A: ~~RllF~ 
. i;lliPI..IT-Y 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
VS. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 






) Case No. CV OC 0909337 
) 
) WINDERMERE'S MEMORANDUM IN 
) OPPOSITION TO PLAINTIFFS' 






















WINDERMERE'S MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT- Page 1 
000180




WINDERMERE REAL ESTATE/CAPITAL 
GROUP, U\J"C., an Idaho Corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 































COMES NOW, Defendant WWDERMERE REAL ESTATE/CAPITAL GROUP, INC., 
by and through its counsel of record, Risch Pisca, PLLC, and hereby submits this reply to 
Plaintiffs' motion for summary judgment. 
INTRODUCTION 
This litigation was initiated as a result of a failed contract to purchase a condominium 
unit located at 323 W. Jefferson Street, Boise, Idaho. Pursuant to the terms of the contract, the 
Plaintiffs, Thomas E. Stevenson and Vicki Jan Stevenson, were the purchasers of the real estate 




at issue from Defendant 323 Jefferson, LLC (hereinafter "Jefferson"). Windermere Real 
Estate/Capital Group, Inc., (hereinafter "Windermere") was the real estate broker for Jefferson. 
This litigation was initiated against Jefferson and Windermere on May 18, 2009 seeking 
the recovery of $39,880.00, all of which was paid by Plaintiffs directly to Jefferson. On or about 
August 3, 2009 Plaintiffs voluntarily received a settlement payment in the amount of $30,380.00 
from Jefferson and thereafter dismissed Jefferson from this action. Plaintiffs now seek to 
recover the balance of their claim from Windermere, specifically, $9,500.00. Plaintiffs base their 
claim against Windermere entirely upon the legal theory of unjust enrichment. 
It is undisputed that Windermere's only involvement in this transaction was as 
Jefferson's real estate broker. (Affidavit of Dan Givens at 13; Affidavit of Thomas E. Stevenson at 
1 3; Affidavit of Steve Osburn at 1 8, filed on April 8, 2010.) Plaintiff, as a licensed real estate 
broker, represented himself throughout the transaction. (Affidavit of Dan Givens at 1 3; and 
REPA at Page 17, 1 16.6 as attached as Exhibit "A" to the Affidavit of Bob Burns.) At no time 
did Windermere ever provide services to Plaintiffs or have any direct relationship with them. 
Additionally, it is undisputed that Windermere never had a contract with Plaintiffs, never acted 
as a dual agent for both parties, and never provided service of any kind to Plaintiffs. Even in 
Plaintiffs' Complaint they admit that Windermere's only involvement was to receive monies 
from its client Jefferson. 
STANDARD OF REVIEW 
The law entitling Windermere to a denial of Plaintiffs summary judgment motion arises 
out of Rule 56 of the Idaho Rules of Civil Procedure and is well established in Idaho law: 
Summary judgment is properly granted when the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is entitled to 
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judgment as a matter of law. Quoting Idaho R. Civ. P. 56(c)). The burden of 
demonstrating the absence of a genuine issue of material fact is on the moving 
party. This Court must construe the record in favor of the nonmoving party, 
drawing all reasonable inferences in that party's favor. If a court finds that 
reasonable minds could differ on conclusions drawn from the evidence presented, 
the motion must be denied. However, the nonmoving party must respond to the 
motion with facts that specifically show there is an issue for trial; the showing of 
a mere scintilla of evidence will be insufficient to meet that burden. 
Van v. Portneuf Med. Ctr., 147 Idaho 552,556,212 P.3d 982,986 (2009). 
ARGUMENT 
Plaintiffs' have asserted through their motion for summary judgment that Windermere is 
not entitled to retain its commissions paid to it due to an invalid purchase and sale agreement 
titled Real Estate Purchase and Sale Agreement and Receipt for Earnest Money (hereinafter 
"REP A"). However, Plaintiffs' reliance on this contract is misplaced. The contract that 
governed Windermere's conduct and commission payments was titled Exclusive Seller 
Representation Agreement, a copy of which is attached to the Affidavit of Steve Osburn as 
Exhibit "A," filed previously in support of Windermere's Motion for Summary Judgment. 
Windermere received its commissions as a result of providing brokerage services for Jefferson. 
Furthermore, there is no legal relationship between the Plaintiffs and Windermere and therefore 
no facts can exist which would allow recovery from Windermere under an unjust emichment 
claim. (See Defendant Windermere 's Motion for Summary Judgment, filed on April 8, 2010.) 
Additionally, even if this court finds that a legal relationship existed between Windermere and 
the Plaintiffs, it would be inequitable to conclude that Windermere should forfeit commissions it 
earned for representing Jefferson. 
I. Windermere was entitled to receive commissions and that right is not controlled 
in any way by the existence of a Purchase and Sale Agreement. 
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Windermere was under contract with Jefferson to provide brokerage services regarding the 
marketing and sale of Jefferson's property. Windermere's right to compensation came from its 
representation agreement with Jefferson and not from any other contract, nor was the right to 
commission payment predicated upon the existence of any other contract. 
A. Windermere was paid commissions under its Exclusive Seller Representation 
Agreement with Jefferson. 
Plaintiffs allege that any commissions paid to Windermere are grounded on the existence of 
the REPA between Jefferson and Plaintiffs. Memorandum in Support of Plaintiffs Stevensons' 
Motion for Summary Judgment, P.8. Nothing could be further from the truth. The sales 
commissions earned and paid to Windermere had no connection to the REP A. Instead, 
Windermere and Jefferson entered into an Exclusive Seller Representation Agreement for the 
brokerage services of Windermere in the marketing and sale of properties owned by Jefferson. 
That agreement states in relevant part, "If Broker or any person, including SELLER, procures a 
purchaser ready, willing and able to purchase, transfer or exchange the property on the terms 
stated herein or on any other price and terms agreed to in writing, the SELLER agrees to pay a 
total brokerage fee of 6% of the contract price." (Exhibit "A" to Affidavit of Steve Osburn, filed 
April 8, 2010.) 
A brokerage agreement is analogous to an employment contract for services to be 
performed, Windermere was paid commissions by Jefferson for procuring the Plaintiffs, 
purchasers ready, willing and able to purchase Jefferson's property. 
B. The REPA was a valid contract for the purchase and sale of Jefferson's 
property to Plaintiffs. 
Although the validity of the REP A is inconsequential to the comrmss10ns paid to 
Windermere, Windermere will address this issue only because it was raised by Plaintiffs. 
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Plaintiffs contend that the legal description in the REPA was inadequate in that the legal 
description lacked specificity and therefore it was impossible to identify exactly what property 
was to pass to Plaintiffs. Memorandum in Support of Plaint(ffs Stevenson's Motion for Summary 
Judgment, p. 10. 
"A description contained in a [REPA] will be sufficient so long as quantity, identity or 
boundaries of property can be determined from the face of the instrument, or by reference to 
extrinsic evidence to which it refers." Ray v. Frasure, 146 Idaho 625, 629 (2009) (internal 
citations omitted). Furthermore, in addressing legal descriptions for condominiums, Idaho Code 
states: 
Every deed, contract of sale, lease, mortgage or other instrument 
may legally describe a condominium by its identifying number, 
symbol, name or other identification or designation as shown on 
the plat of record or as shown in the declaration, and every such 
description shall be deemed good and sufficient for all purposes. 
I.C. § 55-1526 (Underline added.) 
In the case at bar, the legal description contained in the REP A for the condominium being 
purchased by Plaintiffs contained a unit number, Unit 602, as well as a plan type or plan name, 
Penthouse 1 NE. (REP A Page 1 ). An addendum was also added to the REP A that provided an 
additional legal description, which stated, "UNIT 602 1971 SQFT 4.220% INT COM SIX 
STORY CONDOS." (Exhibit "A" to Affidavit of Dan Givens.) Furthermore, according to 
paragraph 14.1 of the REPA, "Purchaser acknowledges, confirms and agrees by Purchaser's 
execution of this Agreement, that prior to Purchaser's execution hereof, Purchaser received a 
complete Condominium Purchaser's Manual." A copy of the Condominium Declarations were 
included in the Condominium Purchaser's Manual and showed the placement and designation of 
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all units therein. The Condominium Declarations were also recorded on May 27, 2008. (Givens 
Aff. at ,r 10.) 
The legal description provided in the REPA and addendum contained both a quantity, 
"1971" SQFT, as well as the identity of the property, "Unit 602," as required by Ray. 
Additionally, Idaho Code § 55-1526 permits the use of a unit number as shown in the declaration 
as a sufficient legal description to satisfy the statute of frauds, both the unit number and the 
declarations were provided to Plaintiffs prior to execution of the REP A. Therefore, the REP A 
and the subsequent amendments contained a legal description which was sufficient to satisfy the 
statute of frauds per the holding in Ray and Idaho Code § 55-1526. The REPA was therefore 
valid and enforceable. 
II. It would be inequitable for Plaintiffs to collect Windermere's commissions. 
Windermere was never given any of Plaintiffs earnest money. The only money received by 
Windermere was a commission paid by Jefferson. As such, Plaintiffs did not confer any b,mefit 
upon Windermere that would entitle Plaintiff to a recovery for unjust enrichment. Further, it 
would be inequitable for this Court to order Windermere to forfeit its commissions, as the 
commissions were earned under contract for services rendered. 
A. Plaintiffs and Windermere did not possess any relationship to one another to 
allow Plaintiffs to confer a benefit upon Windermere. 
For Plaintiffs to prevail against Windermere on an unjust enrichment claim, they are required 
to prove three elements: 
In order to establish a prima facie case for an implied-in-law contract, the Plaintiff 
must show that there was (1) a benefit conferred upon the defendant by the 
plaintiff; (2) appreciation by the defendant of such benefit; and (3) acceptance of 
the benefit under circumstances that would make it inequitable for the 
Defendant to retain the benefit without benefit to the Plaintiff of the value 
thereof. 
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In re: Estate of Boyd, 134 Idaho 669, 673 (App. 2000). Emphasis added 
In the present case, Plaintiffs have sued Windennere for monies they tendered to 
Jefferson. As stated previously, it is undisputed that Windermere's sole relationship in this 
transaction was as Jefferson's real estate broker. Plaintiffs had no legal relationship with 
Windermere. 
The Plaintiffs' unjust enrichment claim against Windermere fails, as there exists no facts 
that prove the very first element of their case: that Plaintiffs conveyed a benefit to Windennere. 
The Court is respectfully directed to the argument and law cited in Windermere 's Motion for 
Summary Judgment filed on April 8, 2010. In the interests of efficiency Windermere will not 
repeat those arguments herein. 
B. It would be inequitable for this Court to order Windermere to forfeit it's 
rightfully earned commissions. 
"Unjust enrichment occurs where a defendant receives a benefit which would be 
inequitable to retain without compensating the plaintiff." Vanderford Company, Inc. v. Knudson, 
144 Idaho 547, 557 (2007). "The doctrine of unjust enrichment is not permissible where there is 
an enforceable express contract between the parties which covers the same subject matter. Equity 
does not intervene when an express contract prescribes the right to compensation." Id. at 558 
(internal citations omitted). In the case at bar, the commissions were paid pursuant to the written 
representation agreement as attached as Exhibit "A" to the Affidavit of Steve Osburn. 
On or about August 3, 2009, Plaintiffs received a settlement payment in the amount of 
$30,380.00 from Jefferson and thereafter voluntarily dismissed Jefferson from this action. 
(Exhibit "A" to Affidavit of Thomas E. Stevenson.) The settlement was $9,500 short of 
Plaintiffs' total claims. 
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Now, Plaintiffs seek to recover monies from Windermere, claiming it is their remaining 
earnest money. However, Windermere is not a party in possession of any of Plaintiffs' earnest 
money, but instead only possesses commissions paid to Windermere for its services related to 
procuring buyers for Jefferson's property. It would be inequitable for Windermere to have to 
forfeit its rightfully earned commissions paid by Jefferson to Plaintiffs because Plaintiffs only 
received a partial settlement from Jefferson. 
Accordingly, pursuant to the standard enumerated in Vanderford, Plaintiffs cannot 
receive a judgment for unjust enrichment because Windermere did not receive a benefit that 
would be inequitable to retain. Pursuant to the Exclusive Seller Representation Agreement, 
Windermere is entitled to payment for services rendered to Jefferson, which were earned without 
concern to and regardless of any earnest money received by Jefferson from Plaintiffs or any 
other buyer. To take these monies from Windermere and give them to Plaintiffs would be 
inequitable to Windermere. 
III. The Allegedly Unanswered Requests for Admission 
Throughout their brief Plaintiff continually refers to Requests for Admission which were 
allegedly not responded to and therefore should be deemed admitted. However, the Affidavit for 
Plaintiffs counsel fails to inform this court that responses were in fact provided. (See Affidavit 
of Jason S. Risch at 1 3, filed concurrently herewith.) Admittedly the responses provided were 
thin but that was done in an effort to preserve the record and save attorneys fees until such time 
as Windermere's 12(b)(6) motion was resolved, as no facts may be considered in a 12(b)(6) 
motion. See Exhibit "A" to Affidavit of Jason S. Risch. 
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In the event that the court finds these responses are somehow inadequate and the court 
needs further evidence to decide these motions. Windermere hereby moves this court to allow 
for the amendment and proper answer to said Requests for Admission. 
Idaho Rule of Civil Procedure 36(b) states, in relevant part: 
Any matter admitted under this rule is conclusively established 
unless the court on motion permits withdraw or amendment of the 
admission ... [T]he court may permit withdraw or amendment when 
the presentation of the merits of the action will be subserved thereby 
and the party will obtained the admission fails to satisfy the court 
that withdraw or amendment will prejudice that party in maintaining 
an action or defense on the merits .... 
In Sammis v. Magnetec, Inc., 130 Idaho 342 (1997), the Idaho State Supreme 
Court established a two part test when applying Rule 36(b): 
The rule, however, does not require the court to allow withdraw or 
amendment. Rather, it permits the court to do so where two 
requirements are met: (1) the merits of the action will be subserved 
by allowing withdraw or amendment, and (2) the opposing party 
does not demonstrate that a withdraw or amendment would 
prejudice that party. Id at 352. 
While the court in Sammis noted that the language of the rule is permissive, it qualified 
its holding by citing Hadley v. United States, 45 F.3d. 1345, 1348 (9th Cir. 1995), which found an 
abuse of discretion where the trial court denied a motion to withdraw deemed admissions where 
opposing party did not demonstrate prejudice. Additionally, the court in Sammis stated, "In 
addition, [federal courts] have warned lower courts to use caution when exercising their 
discretion to allow withdraw or amendment of admissions under this rule." Sammis, 130 Idaho at 
351. 
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Appling the two prong test to the case at bar can only yield the result that the admissions 
be withdrawn or amended as Plaintiffs cannot show any prejudice and failing to allow an 
amendment would prohibit this court from resolving this dispute on its merits. 
CONCLUSION 
Regardless of the merits of their case, Plaintiffs had a valid claim against Jefferson for 
any and all damages arising out of the failed transaction. Nevertheless, Plaintiffs voluntarily 
chose to settle with Jefferson for an amount less than Plaintiffs' total claims. Now, despite not 
having any type of legal relationship with Windermere, Plaintiffs look to take Windermere's 
rightfully earned commissions. 
Additionally, all monies received by Windermere were paid by Jefferson as commissions 
earned for services performed and were not tied to Jefferson's receipt of Plaintiffs earnest 
money. It would be inequitable to award Plaintiffs the commissions paid to Windermere under 
its brokerage agreement with Jefferson. 
Pursuant to the standards set forth in Beco, Hayden Lake and Vanderford, Plaintiffs 
cannot recover damages from the brokerage under the theory of unjust enrichment, and this 
Court should deny Plaintiffs' Motion for Summary Judgment. 
DATED this 15th day of April, 2010. 
RISCH PISCA, PLLC 
Attorneys for Defendant, 
Windermere Real Estate/Capital Group Inc. 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
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323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 
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I, DAN GIVENS, being first duly sworn upon oath, depose and state as follows: 
1. I am over the age of eighteen and have personal knowledge of and can testify to 
of the facts stated herein. 
2. I am a licensed real estate associate broker in the state of Idaho with 17 years of 
experience in the sale of residential and commercial properties. 
3. At all times relevant to the transaction which is the subject of this litigation I was 
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an agent for Windermere Real Estate/Capital Group, Inc. I was the supervising agent for the 323 
Jefferson project and managed the sales activities of two other real estate licensees and a licensed 
assistant. My team's task was to procure buyers ready, willing and able to purchase the 43 
condominiums in the Jefferson project. 
4. In September 2005, my team launched a comprehensive sales and marketing 
effort to procure buyers for all 43 condominiums at The Jefferson. This effort was successful, as 
my team obtained binding Reservation Agreements, with deposits, for every unit in the Jefferson 
project within approximately 30 days. In addition, my team procured approximately 17 back-up 
Reservation Agreements from other interested parties in the event primary reservation holders 
terminated. 
5. Soon thereafter, Jefferson discovered construction costs were significantly 
underestimated and material costs had risen sharply. Jefferson was thus forced to increase pricing 
approximately 30%, which resulted in the cancellation of almost all reservations by buyers. 
6. Despite receiving no sales commissions for any of these transactions, my team 
and I worked with Jefferson to cancel the original Reservation Agreements with each buyer. By 
this point, May 2006, my team had been actively engaged in the business of marketing and 
selling the Jefferson project for over 12 months. 
7. In approximately August, 2006, my team and I implemented a new marketing and 
sales effort to completely re-launch and re-sell, for the second time, approximately 30 remaining 
Jefferson condominiums to buyers who were ready, willing and able to purchase condominiums 
in the project. We were successful in obtaining approximately 25 additional commitments from 
new buyers. 
8. On April 5, 2006, I was contacted by Tom Stevenson, an individual I know 
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through the real estate community. Tom Stevenson expressed interest in purchasing Jefferson 
unit 602 and submitted a completed Reservation Agreement on April 7, 2006. At this time I was 
informed by Tom Stevenson that he intended to activate his broker license in the State of Idaho 
and represent himself in the transaction, and thus procure a 3% selling agent fee upon closing. 
9. I continued to represent my client, 323 Jefferson, provided materials and 
information from which the Stevensons' would chose interior decorations, finishes, and 
ultimately finalize their buying decision. On January 23, 2008 the Stevensons and my client 
executed a valid Purchase and Sale Agreement and the Stevensons tendered earnest money to 
Jefferson. 
10. The Stevensons were provided a copy of the Condominium Purchaser's Manual 
which included, among other things, a copy of the Condominium Declarations. The 
Condominium Declarations were recorded with the plat on May 27, 2008. 
11. On or about August 11, 2008, my client and the Stevensons executed an 
amendment to said Purchase and Sale Agreement, a true and correct copy thereof is attached 
hereto as Exhibit "A." 
12. Throughout this time and for over the next 5 months I had at least monthly 
contact with Mr. Stevenson on behalf of my client. 
13. Eventually in January, 2009 the transaction between the Stevensons and Jefferson 
began to deteriorate and it became apparent that additional efforts were required to save the 
transaction. 
14. My team and I worked tirelessly to work out the difficulties between Mr. 
Stevenson and 323 Jefferson to save this transaction. 
15. In January, 2009 I was directed by 323 Jefferson to have no further direct contact 
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with the Stevensons and that 323 Jefferson's attorneys would handle the matter from there on 
out. 
16. Thereafter, and wholly unrelated to the Stevenson transaction, Windermere and 
323 Jefferson mutually agreed to sever their relationship and negotiations began regarding 
settling the accounts. 
17. After extended negotiations Windermere and 323 Jefferson reached an agreement 
on the mutual termination of the brokerage contract, the terms of which were memorialized in an 
email authored by 323 Jefferson and sent to me on June 8, 2009, 5:34 p.m., a true and correct 
copy of which is attached hereto as Exhibit "B." 
DATED This 15th day of April, 2010. 
SUBSCRIBED AND SWORN to before me this 15th day of April, 2010. 
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being useo to change, correct or reviSe the ag,eement {such as modlr.cation, addition or deletion of a tem,}). 
7 AGREEMENT DATED; __________ __,.Ju...au..io....,ua..,ry.:;....,,2..w3"-'"'20""0.,...8,___ ________ ID# ___ __._N_,_,_A_.. ___ _ 
e 








BUYER(S): ____________ J.uhu,o...um.._....a.,..s ... E..,d..,w""'a....,r ... duS~t.,.e'-"y_,.e.un..,so...,ncw.a.uo.,.d...cV,w1.,,.cilJki .... , ... !a ..... o....,.,.S,..te...,y ... e.,_n,..s""'o""n ___________ _ 
SELLER(S): _________________ ..... 1,.,.e,...tf,...er~s,..o .... n ,..3c-2 .... 3... L ... L~C'----------------
The undersigned parties hereby agree as follqws: 
17 1 Purchaser hereby removes aH Purchaser's Contingencies as outlined io parag~r,,,a;.,pub...::4<-(µfo.,u...,r'-+).,_inw_ _________ _ 
,a the E:urcbase and Sale Agreement and hereby agcees tQ release as ooo-refumJable fbe 
19 earnest money Deposit ($38 GOO) to Seller as outlined in in the Purchase and Sa!e 
20 Jgreement 
21 
22 2, Purchaser has selected all upgradelmQQikatioos as outlined in paraaraph 5 (five) of the 
zi Purchase and Sale Agreement and reviewed and approved all upgrade/mod!ficat!on costs 
24 as shown on Change Order Addendum #1 (one) incorporated herein 
25 
~ 3 The legal di:tscdi;ition of the Voit fs attached herein as Exhibit A to the Special Warrant,, 
17 Deed 
2S 
~ 4 Closing shall occur on or before March 1. 2009. in accordance with procedures outlined in 












~a To the extent the terms of this ADDENDUM modify or conflict with any provisions of the Purchase and Sale Agreement indudlng all prior 
~9 Addendums or Counter Offers, these terms shall control. All other terms of the Purchase and Sale Agreement includin!J all prior 
so Addendums or Counter Offers not modified by this ADDENDUM shall remain the same. Upon its exea.ition by both parties, this ,3greement 











BUYER: Date: ~/11{0'? 
BUYER.: Date: C-tJb~r 
SELLER: Date: 'f( f()/()0 
SELLER: Date: 
Thi& bm Is prin1e,i am dlslnbLIIIKI bJ llla lllalla Asscda!cn ot RV.LTORSQ. fnc. Thls bm has been dU;ae<! and 11 l>!'Mded lo< use br ll1e 18111 est•la pn,luolcnars who .., membtn ot Iha 
Nallonaf Asl<lciafon of REALTORS.. USE BY ANY OTHER PERSON IS P!IOHI.EIITED. CCoi:yrlgrll ldalto A&soC!atlCn Of Rl!ALTORSe. Inc: Al dgh!J resllM!d. 
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Sent: Monday, June 08, 2009 5:34 PM 
To: dangivens@winderrnere.com 
Subject: settlement of jeff tif 
Hi Dan, 
Thanks for your call back this afternoon. Here's our agreement: 
1) Bill and Steve Osborne will resolve their agreement on the party expenses separately. 
2) We will drop our request for return of previous commission advances 
3) You will drop your claim to any copywrite interest in the web pages at Jeff and CRim 
4) You will send us the web page leads from the last month or since your last report of them. 
We'll pay the standard 3% buyer's agent split on commissions on the units that you and your team sell. 
Unless I've missed something, I think we are agreed and done. I am ready to move on to making positive things happen 
and I believe you are too. 
Steve 
Agreed: 323 Jefferson, LLC 
Electronic signature 
By: Steve Meyer,Member 
An Excellent Credit Score is 750. SeeYours in Just 2 Easy Steps! 




Robert B. Burns, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
iKJ. ___ --;;::-::=-----
1'11.EO A.M ____ _,-,,M __ _ 
MAY 2 1 2010 
J. DAVID NAVARRO, Clerk 
ByE. HOLMES 
DCPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
VS. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
Case No. CV OC 0909337 
PLAINTIFFS STEVENSONS' 
MEMORANDUM IN OPPOSITION TO 
WINDERMERE'S MOTION FOR 
SUMMARY JUDGMENT 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GNENS and STEVE OSBURN, 
individuals, 
Third Party Def end ants. 
I. INTRODUCTION 
Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson (jointly, the 
"Stevensons") attempted to contract with Defendant 323 Jefferson LLC ("Jefferson") for the 
purchase for investment of a residential condominium unit being constructed by Jefferson. 
Defendant Windennere Real Estate/Capital Group, Inc. ("Windennere") completed the 
purported agreement between the Stevensons and Jefferson and then obtained the Stevensons' 
and Jefferson's execution of the purported agreement and the Stevensons' $38,000 earnest 
money deposit, which was split between Jefferson (75%/$28,500) and Windennere 
(25%/$9,500) during the pendency of the transaction. Moreover, because the $9,500 component 
of the Stevensons' earnest money here at issue was not commingled with Jefferson's other 
deposited funds, the specific funds in question can be traced directly from the Stevensons' 
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checking account into Windermere's trust account, from there into Jefferson's checking account, 
and from there back into Windermere's checking account. 
In complete disregard of the foregoing established facts, Windermere bases its 
pending motion to dismiss on the following wholly fictitious, unsupported, and disputed factual 
assertions: 
This litigation was initiated against Jefferson and 
Windermere on May 18, 2009 seeking the recovery of $39,880.00, 
all of which was paid by Plaintiffs directly to Defendant 
Jefferson_[il 
* * * 
It is undisputed that Windermere's only involvement in this 
transaction was as Jefferson's real estate broker. At no time did 
Windermere ever provide services to Plaintiff or have any direct 
relationship with them. Additionally, it is undisputed that 
Windermere never had a contract with Plaintiffs, never acted as a 
dual agent for both parties, and never provided service of any kind 
to Plaintiffs. [2l 
1 As discussed and cited to the record below, the Stevensons' money here at issue was not 
paid by the Stevensons directly to Jefferson, but rather deposited into Windermere's trust 
account and held there by Windermere in escrow for an extended period until later paid by it to 
Jefferson. See also Second Affidavit of Thomas E. Stevenson, filed concurrently herewith ("2nd 
Stevenson Aff."), at ,r,r 2-3. 
2 This so-called undisputed contention grossly misstates the facts in this dispute for two 
separate reasons. First, Windermere expressly admits that Dan Givens (a) represented 
Windermere "[a]t all times relevant to the transaction which is subject to this litigation ... ," 
Affidavit of Dan Givens in Opposition to Plaintiffs' Motion for Summary Judgment, served 
April 15, 2010, at ,i 3; (b) had at least monthly meetings with Plaintiff Tom Stevenson 
commencing in April 2006 and continuing through January 2009; id. at ,i,r 8-12; and ( c) "worked 
tirelessly to work out the difficulties between Mr. Stevenson and 323 Jefferson to save this 
transaction[,]" id. at 14. Second, as referenced in note 1 above, Windermere served as the 
escrow agent holding the Stevensons' earnest money until Windermere was authorized by the 
Stevensons to pay the money to Jefferson. See Barron v. Idaho Bank & Trust Co., 97 Idaho 305, 
543 P.2d 858 (1975): 
'"In a broad sense, every depositary of an escrow is the agent of 
both parties. For the purpose of making delivery upon the 
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Memorandum in Support ofWindermere's Motion to Dismiss ("Windermere's Memorandum") 
at 3. 
Accordingly, Windermere's meritless motion for summary judgment should be 
denied and summary judgment instead be entered in the Stevensons' favor, based on the points 
and authorities set forth in their pending motion for summary judgment filed March 5, 2010. 
II. UNDISPUTED MATERIAL FACTS 
The undisputed material facts relevant to the Stevensons' claim against 
Windermere are set forth in the memorandum supporting the Stevensons' pending motion for 
summary judgment, with those facts that are particularly relevant to Windermere's competing 
motion for summary judgment being also set forth below for the Court's ease ofreference. 
1. On or about January 23, 2008, the Stevensons and Jefferson entered into 
that certain Real Estate Purchase and Sale Agreement and Receipt for Earnest Money for 
performance of the conditions, he is no less the agent of the 
grantee than the agent of the grantor. He is empowered to aid 
neither, being merely the conduit used in the transaction for 
convenience and safety. He may, therefore, be looked upon as a 
special agent of both parties, with powers limited only to those 
stipulated in the escrow agreement. Strictly, however, the 
depositary is not an agent at all, but rather the trustee of an express 
trust with duties to perform for each of the parties, which duties 
neither can forbid without the consent of the other."' 
Id. at 311,543 P.2d at 864 (quoting Foreman v. Todd, 83 Idaho 482,486,364 P.2d 365, 366 
( 1961) ). See also Jones v. Runft, Leroy, Coffin & Matthews, Chartered, 125 Idaho 607, 614, 873 
P .2d 861, 868 (1994) (lawyer for other party acting as "an intermediate escrow holder" of the 
plaintiff's money had fiduciary duty to plaintiff with respect to escrowed funds). 
Thus, not only did Windermere provide services to the Stevensons, have a direct 
relationship with them, and act as their agent, but Windermere held a fiduciary duty to the 
Stevensons with respect to the very money at issue in this dispute. Windermere's contention that 
it was a virtual stranger to the Stevensons in the underlying transaction thus borders on the 
surreal. 
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Jefferson Condominiums (the "REPA") attached to the Affidavit of Robert B. Bums filed 
March 5, 2010 ("Bums Aff."). Bums Aff. Ex. A at Ex. 1 (REPA); and Bums Aff. Ex. A, at p. 4 
(Request for Admission ("RFA") No. 2).3 
2. Dan Givens ("Givens") was one ofWindermere's real estate agents during 
all times relevant to this action. Bums Aff. Ex. A, at p. 4 (RF A No. 1 ). 
3. Givens or other representatives of Windermere completed the terms of the 
REPA before Givens submitted the unsigned agreement to the Stevensons for their execution on 
or about January 23, 2008. Bums Aff. Ex. A, at pp. 4-5 (RFA Nos. 4, 5, and 7). 
4. After receiving the unexecuted REPA from Givens, the Stevensons 
executed it and returned it to Givens for his submission to Jefferson for execution. Affidavit of 
Thomas E. Stevenson, filed May 5, 2010 ("Stevenson Aff."), at ,r 3. 
5. Thereafter, Givens or other representatives of Windermere prepared an 
addendum to the REPA (the "Addendum"), which Givens submitted to the Stevensons for their 
execution on or about July 22, 2008. Bums Aff. Ex. A, at p. 5 (RFA Nos. 8, 9, and 10). See also 
Bums Aff. Ex. A at Ex. 2 (Addendum). 
6. After receiving the unexecuted Addendum from Givens, the Stevensons 
executed it and returned it to Givens for his submission to Jefferson for execution. Stevenson 
Aff. ,r 4. 
3 Windermere failed to timely respond to the Stevensons' discovery requests in 
accordance with the requirements of the Idaho Rules of Civil Procedure. Bums Aff. ,r 2; see also 
Bums Aff. Ex. A, at p. 9 (Certificate of Service) and last three pages (Notice of Service). 
Accordingly, by application ofl.R.C.P. 36(a) and (b), each of the propounded requests for 
admission are "conclusively" admitted by Windermere, "unless the court on motion permits 
withdrawal or amendment of the admission .... " Quiring v. Quiring, 130 Idaho 560, 564, 944 
P.2d 695, 699 (1997) (emphasis in original). 
PLAINTIFFS STEVENSONS' MEMORANDUM IN OPPOSITION TO 
WINDERMERE'S MOTION FOR SUMMARY JUDGMENT - 5 Client:1646764.1 
000204
7. After the Addendum was executed by Jefferson on or about September 8, 
2008, Windermere released from its trust account the Stevensons' $38,000 earnest money 
deposit to Jefferson by Windermere's check dated September 9, 2008; and, on September 11, 
2008, Jefferson paid Windermere 25% of the Stevensons' earnest money, or $9,500, as partial 
payment of a sales commission for the sale of the condominium unit to the Stevensons. Burns 
Aff. Ex. A at Ex. 2 (Addendum), Ex. 5 ($38,000 check drawn on Windermere's trust account), 
Ex. 6 ($9,500 check from Jefferson), and Ex. 7 (Windermere's payment schedule); Bums Aff. 
Ex. A, at pp. 6-7 (RFA Nos. 14, 15, 16, 18, and 19); and Bums Aff. Ex. B, at p. 4 ,r VI 
(Counterclaim). Moreover, the Stevensons' $9,500 was deposited directly into a segregated 
checking account of Jefferson and then paid out of that account back to Windermere. Affidavit 
of Anna L. Arrants, filed May 5, 20 I 0, at ,r,r 2-5. Thus, because the $9,500 here at issue was not 
commingled with Jefferson's other deposited funds, the specific funds in question can be traced 
directly from the Stevensons' checking account into Windermere's trust account, from there into 
Jefferson's checking account, and from there back into Windermere's checking account. 
8. Six months later, by letter dated March 9, 2009, from counsel for Jefferson 
to the Stevensons, Jefferson terminated the REPA; and by responsive letter dated April 3, 2009, 
the Stevensons, through their counsel, accepted Jefferson's termination and demanded the return 
of the Stevensons' earnest money. Bums Aff. Ex. C (3/9/09 letter) and Ex. D (4/3/09 letter). A 
copy of the Stevensons' demand was served on Windermere (but not responded to), based on the 
assumption that it might have obtained some portion of the Stevensons' earnest money. Bums 
Aff. ,r 4. 
9. This action was subsequently filed by the Stevensons on May 18, 2009, in 
order to obtain the return of their money, with the Stevensons asserting claims for unjust 
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enrichment against both Jefferson and Windermere and for breach of contract against Jefferson. 
See Complaint and Demand for Jury Trial, filed May 18, 2009. 
10. The Stevensons and Jefferson settled their differences on August 3, 2009, 
on the terms set forth in that certain Settlement Agreement and Mutual Release made between 
them, pursuant to which Jefferson (a) repaid the Stevensons all of their money held by Jefferson, 
and (b) represented to the Stevensons as follows: 
3. Representations of 323 Jefferson. 323 Jefferson 
represents that a payment in the amount of Nine Thousand Five 
Hundred Dollars ($9,500.00) was made by 323 Jefferson to 
Windermere out of the earnest money paid by the Stevensons as 
partial payment of a sales commission for the sale of Unit 602 to 
the Stevensons, which amount 323 Jefferson acknowledges the 
Stevensons may also recover under their unjust enrichment claim 
from Windermere. Said payment was made by check number 
2001, drawn from an account with Washington Trust Bank. 
323 Jefferson further represents that these funds have not 
subsequently been repaid by Windermere to 323 Jefferson. 
Stevenson Aff. Ex. A, at p. 2 (settlement agreement) (emphasis added). 
III. LEGAL ST AND ARDS 
The elemental legal standards with respect to Windermere's motion for summary 
judgment are set forth in Anderson v. Hollingsworth, 136 Idaho 800, 41 P.3d 228 (2001): 
Summary judgment is proper "if the pleadings, depositions, 
and admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter oflaw." 
... Thus, this Court must "construe [ ] the record in the light most 
favorable to the party opposing the motion, drawing all reasonable 
inferences and conclusions in that party's favor." The non-moving 
party's case must be anchored in something more than speculation, 
and a mere scintilla of evidence is not enough to create a genuine 
issue of fact. 
The burden of proving the absence of material facts is upon 
the moving party. In the absence of evidence supporting the 
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motion, the non-moving party has no burden to respond with 
evidence supporting their claim. The non-moving party may not 
rest on its pleadings, but must offer affidavits or other admissible 
evidentiary materials which demonstrate that an issue of fact 
remains. Supporting and opposing affidavits shall be made on 
personal knowledge and shall set forth such facts as would be 
admissible in evidence. 
136 Idaho at 802-03, 41 P.3d at 230-31 (internal and concluding citations omitted; brackets in 
original). 
IV. ARGUMENT 
As argued in the Stevensons' pending motion for summary judgment, "Unjust 
enrichment occurs where a defendant receives a benefit which would be inequitable to retain 
without compensating the plaintiff to the extent that retention is unjust." Vanderford Co., Inc. v. 
Knudson, 144 Idaho 547, 557, 165 P.3d 261,271 (2007). The doctrine generally applies where 
there is not "an enforceable express contract between the parties which covers the same subject 
matter." 144 Idaho 558, 165 P.3d at 272. And as explained in Corpus Juris Secundum: 
The fact that money in the defendant's hands was received 
from a third person will not affect his or her liability if, in equity 
and good conscience, the defendant is not entitled to hold it against 
the true owner, and, to sustain the action, it is not necessary that a 
payment made to the defendant by a third person with the 
plaintiff's money should have been involuntary, but only that it 
should have been made without the plaintiffs consent.[4l 
42 C.J.S. Implied Contracts § 24 (2007) (footnotes omitted). 
In the present dispute, Windermere's retention of any portion of the Stevensons·· 
earnest money would be manifestly inequitable, as not only does Windermere have the 
Stevensons' money, but Windermere completed the unenforceable REPA and submitted it to the 
4 The Stevensons did not authorize or consent to Jefferson's remittance of$9,500 of the 
Stevensons' earnest money to Windermere. 2d Stevenson Aff at 14. 
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Stevensons for their execution. Windermere has thus plainly been unjustly enriched by its 
receipt and retention of $9,500 of the Stevensons' earnest money paid under the invalid and 
unenforceable agreement that Windermere prepared and submitted to the Stevensons. 
Nevertheless, Windermere argues that because the Stevensons' supposedly "had 
no legal relationship with Windermere": 
The Plaintiffs' unjust enrichment claim against 
Windermere fails, as there can exist no set of facts that prove the 
very first element of their case: that Plaintiffs conveyed a benefit 
to Windermere. Pursuant to Plaintiffs' own complaint, Plaintiffs 
tendered all monies directly to Jefferson and paid nothing to 
Windermere. 
Windennere's Memorandum at 5. Windennere's foregoing factual assertions are disputed by the 
Stevensons on multiple grounds. 
First, as discussed above, not only did Windennere complete the invalid and 
unenforceable REP A, but Windermere submitted it to the Stevensons for their execution. 
Second, the Stevensons' $38,000 in earnest money was deposited by Windennere into its own 
trust account, with Windennere later paying the Stevensons' $38,000 to Jefferson. Third, the 
Stevensons' $9,500 here at issue was, upon Jefferson's receipt of Windennere's $38,000 check, 
deposited directly into a segregated checking account of Jefferson and then paid out of that 
account back to Windermere.5 And fourth, nowhere in the Stevensons' complaint do they allege 
that "Plaintiffs tendered all monies directly to Jefferson and paid nothing to Windermere," as 
Windermere now contends. 
5 Thus, the $9,500 here in question can be traced directly from the Stevensons' checking 
account into Windermere's trust account, from there into Jefferson's segregated account, and 
from there back into Windermere' s checking account. 
PLAINTIFFS STEVENSONS' MEMORANDUM IN OPPOSITION TO 
WINDERMERE'S MOTION FOR SUMMARY JUDGMENT - 9 Client: 1646764. 1 
000208
Or stated otherwise, it is undisputed in this litigation that not only did 
Windermere complete the invalid and unenforceable REPA and obtain both the Stevensons' 
execution ofit and the Stevensons' $38,000 earnest money deposit, but Windermere still holds 
$9,500 of the Stevensons' money that Windermere originally deposited into its own trust 
account. 6 The present dispute is thus patently distinguishable from the authority quoted by 
Windermere. See Hayden Lake Fire Prat. Dist. v. Alcorn, 141 Idaho 388, 406-07, 111 P.3d 73, 
91-92 (2005) (policyholder had no unjust enrichment claim against the state where there was no 
"cognizable legal relationship between the parties" and the state received no benefit from 
policyholders). Cf Hayden Lake, 141 Idaho at 406, 111 P.3d at 91 (acknowledging Hausam v. 
Schnabl, 126 Idaho 569, 573-74, 887 P.2d 1076, 1080-81 (Ct. App. 1994), "for the proposition 
that a direct benefit is not necessary to state a claim of unjust enrichment, and an indirect benefit 
will suffice."); andBeco Constr. Co., Inc. v. Bannock Paving Co., Inc., 118 Idaho 463,467,797 
P.2d 867, 871 (1990) (unsuccessful bidder had no unjust enrichment claim against successful 
bidder where parties had no contractual relationship and unsuccessful bidder "conferred no direct 
or indirect benefit" on successful bidder). 
Furthermore, Windermere's entire argument based on its having "obtained a 
release/ram Jefferson for all previous commission [sic] earned by and paid to Windermere," 
Windermere Memorandum at 6 (emphasis added), is predicated on the erroneous assumption that 
6 The $9,500 of the Stevensons' money that Windermere originally deposited into its own 
trust account and continues to hold satisfies all three of the elements of unjust enrichment 
articulated in In Re Estate of Boyd, 134 Idaho 669, 673, 8 P.3d 664, 668 (Ct. App. 2000), and 
quoted by Windermere: "(1) a benefit conferred upon the defendant by the plaintiff; 
(2) appreciation by the defendant of such benefit; and (3) acceptance of the benefit under 
circumstances that would make it inequitable for the defendant to retain the benefit without 
payment to the plaintiff of the value thereof." 
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the Stevensons are suing to recover Jefferson's money. See Windermere's Memorandum at 8 
("Windermere is not a party in possession of any of Plaintiffs' earnest money"). The Stevensons 
are not. Rather, the Stevensons are suing to recover that portion of their own money that 
Windermere originally deposited into its own trust account and continues to hold. 
Finally, if for any reason this Court were inclined not to enter summary judgment 
for the Stevensons but to instead grant Windermere's competing motion, the Stevensons hereby 
request leave to amend their complaint and remediate any deficiency this Court may perceive, 
such as by expressly pleading the related theory of money had and received.7 
7 See Co,pus Juris Secundum: 
The question, in an action for money had and received, is to 
which party does the money, in equity, justice, and law, belong. 
All the plaintiff need show is that the defendant holds money 
which in equity and good conscience belongs to him or her. 
42 C.J.S. Implied Contracts§ 14 (2007) (footnotes omitted). 
Money paid under an ultra vires contract, or one which is 
void or invalid, may be recovered in an action for money had and 
received. 
Id. § 15 ( footnotes omitted). 
Privity of contract is not necessary to support a claim of 
money had and received. In such an action the law implies privity 
of contract. A plaintiff is not required to prove the existence of 
privity between the parties other than that which resulted from the 
circumstances of one party having money rightfully belonging to 
another. 
Id. § 16 (footnotes omitted). 
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V. CONCLUSION 
Based on the foregoing points and authorities, together with those contained in the 
Stevensons' pending motion for summary judgment, Windermere's motion for summary 
judgment should be denied, and summary judgment instead be entered in the Stevensons' favor. 
DATED this 21st day of May 2010. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By.,,_~---H-----------
Robert B. urns- Of the Firm 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 21st day of May 2010, I caused a true and 
correct copy of the foregoing PLAINTIFFS STEVENSONS' MEMORANDUM IN 
OPPOSITION TO WINDERMERE'S MOTION FOR SUMMARY JUDGMENT to be 
served by the method indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83 702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLER UP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(X) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
/RobertB. B 
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Robert B. Bums, ISB No. 3744 
MOFFA TI, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
/JO. ____ _ 
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-----J....F,M ___ _ 
MAY 2 1 2010 
J. DAVID NAVARRO, Clerk 
ByE. HOLMES 
DE:Pl/TY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
VS. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
VS. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
Case No. CV OC 0909337 
SECOND AFFIDAVIT OF 
THOMAS E. STEVENSON 
SECOND AFFIDAVIT OF THOMAS E. STEVENSON - 1 Client:16475:59 1 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
I, THOMAS E. STEVENSON, being first duly sworn upon oath, depose and state 
as follows: 
1. My wife and I are the plaintiffs in the above-entitled action and the factual 
matters set forth below are based on my own personal knowledge. 
2. On or about January 23, 2008, my wife and I entered into a certain Real 
Estate Purchase and Sale Agreement and Receipt for Earnest Money for Jefferson 
Condominiums (the "REPA") with 323 Jefferson LLC ("Jefferson") to purchase a residential 
condominium unit for investment purposes that was being constructed by Jefferson in a 
multistory building located at 323 E. Jefferson, Boise, Idaho. 
SECOND AFFIDAVIT OF THOMAS E. STEVENSON - 2 Client16475!i9.1 
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3. Although the REPA was not executed until January 2008, I had earlier 
delivered to Windermere's agent Dan Givens my check in the amount of $15,000.00 dated 
April 6, 2006, to be held as a reservation deposit until the REP A was negotiated and executed, at 
which time I also delivered to Givens my check in the amount of $23,000.00 dated January 30, 
2008. In accordance with my understanding and intent, both of these checks were deposited into 
Windermere's trust account, with my money being held there until I authorized Windermere to 
pay it to Jefferson in late July 2008. Thus, $15,000.00 of my money was held in Windermere's 
trust account for over two years before being paid to Jefferson, and the remaining $23,000.00 of 
my money was held in Windermere's trust account for six months before being paid to Jefferson. 
4. Although I authorized Windermere to pay all $38,000.00 of my earnest 
money deposit to Jefferson in late July 2008, at no time did I or my wife authorize Jefferson to 
remit $9,500.00 of my earnest money back to Windermere nor have we ever consented to 
Jefferson doing so. 
DATED this 21st day of May 2010. 
THOMAS E. STEVENSOO 
IC FO~IPNIO 
Residing at ~ ; 5 t J 'cl .,.A. o 
My Commission Expires /)./ ;z.o J;J-a I~ , { 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 21st day of May 2010, I caused a true and 
correct copy of the foregoing SECOND AFFIDAVIT OF THOMAS E. STEVENSON to be 
served by the method indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83 702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLERUP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(X) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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JASON S. RJSCH (!SB# 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PTSCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
- ..,,,,.-·-rT.7 -~~---'K ____ P ,,,_'.V__j_ __ _ 
J. DAVID NAVARRO, Cieri< 
By C,2.8LY LP.T!LiOR[ 
G~"P:_ : 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
TN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRJCT 
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC .. an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 































COMES NOW, Defendant WINDERMERE REAL ESTATE/CAPITAL GROUP, INC., 
by and through its counsel of record, Risch Pisca, PLLC, and hereby submits this Reply to 
Plaintiffs' Memorandum in Opposition to Windermere 's Motion for Summary Judgment. 
ARGUMENT 
Plaintiffs' have asserted in their opposition to Windermere's motion for summary 
judgment that Windermere is not entitled to retain its commissions due to the fact that the monies 
can be tracked back to Plaintiffs· Earnest Money deposit. 
WINDERMERE'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT -
Page 2 
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Additionally, Plaintiffs have now asserted that Windermere was acting as their fiduciary 
agent while holding Plaintiffs' earnest money deposit, as if that is somehow relevant to their 
unjust enrichment claim. Prior to Plaintiffs' recent memorandum, they have not once alleged 
that Windermere breached its fiduciary duties. This is because there is no evidence to support 
this claim. Windermere complied with all written instructions received from Plaintiffs and 
Jefferson, which included a clear instruction to distribute the entire earnest money deposit to 
Jefferson. 
I. Windermere was paid commissions directly from Jefferson, not from Plaintiffs' 
earnest money. 
Plaintiffs', in their memorandum, state, "Stevensons' are suing to recover that portion of their 
own money that Windermere originally deposited into its own trust account and continues to 
hold." Plaintiff Stevensons' Memorandum in Opposition to Windermere 's Motion for Summary 
Judgment, Page 11. This is simply untrue. Plaintiffs' earnest money was paid in its entirety to 
Jefferson, and nothing was withheld by Windermere. Plaintiffs have settled with Jefferson but 
are now having "buyer's remorse." Plaintiffs are now attempting to come after Windermere for 
more money. To support their claim, Plaintiffs have invented the legal theory that because they 
can piece together various unrelated transactions, the money somehow remains Plaintiffs' earnest 
money. Plaintiffs' legal theory is unfounded in law, as evidenced by the fact that they cannot 
offer a single citation to support this argument. 
Windermere was under contract with Jefferson to provide brokerage services regarding the 
marketing and sale of Jefferson's property. Windermere's right to compensation arose from its 
representation agreement with Jefferson. It was paid directly by Jefferson. The commission paid 
has no relation to Plaintiffs' earnest money. 
WINDERMERE'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT --
Page 3 
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II. Plaintiffs' new allegations regarding breach of fiduciary duty are 
unsubstantiated and are unrelated. 
Now that Plaintiffs' earnest money argument is failing, they are attempting to save their case 
by asserting, for the first time, a new theory based on the fact that Windermere held the earnest 
money for the transaction in its trust account. This argument is, quite simply, a red herring, as it 
has nothing to do with Plaintiffs' unjust enrichment claim. Additionally, the facts of this case do 
not support their argument. One need look no further than the Plaintiffs' most recently filed 
affidavit: 
In accordance with my understanding and intent, both of these [ earnest money] 
checks were deposited into Windermere's trust account, with my money being 
held there until I authorized Windermere to pay it to Jefferson in late July, 2008 
Although I authorized Windermere to pay all $38,000.00 of my earnest money 
deposit to Jefferson in late July, 2008, at no time did I or my wife authorize 
Jefferson to remit $9,500.00 of my earnest money back to Windermere, nor have 
we ever consented to doing so. 
Second Affidavit of Thomas E. Stevenson, ,r,r 3 and 4. (Emphasis Added.) 
This breach of fiduciary duty argument appears even more preposterous when looking at 
Plaintiffs' clear authorization to release the earnest money, which states, "Purchaser. .. h;!reby 
agrees to release as non-refundable the earnest money deposit ($38,000) to seller as outlined in 
the Purchase and Sale Agreement." Exhibit "A" to Ajf of Dan Givens, Addendum No. 2 to 
Purchase and Sale Agreement, ,r 1. 
WINDERMERE'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT --
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Windermere complied with the clear written instructions given to it by the parties and 
distributed all the monies to Jefferson. 
CONCLUSION 
Plaintiffs had a valid claim against Jefferson for any and all damages arising out of the 
failed transaction. Plaintiffs voluntarily chose to settle with Jefferson for an amount less than 
Plaintiffs' total claim. Now, despite not having the requisite legal relationship with Windermere, 
Plaintiffs are attempting to take Windermere's rightfully earned commissions. 
All monies received by Windermere were paid by Jefferson as commissions earned and 
were not related to Jefferson's receipt of Plaintiffs earnest money. It would be inequitable to 
award Plaintiffs the commissions paid to Windermere. Plaintiffs cannot recover damages from 
the brokerage under the theory of unjust enrichment, and this Court should grant Windermere's 
Motion for Summary Judgment. 
DATED this 28th day of May, 2010. 
RISCH PISCA, PLLC 
Attorneys for Defendant, 
Windermere Real Estate/Capital Group Inc. 
WINDERMERE'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT --
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CERTIFICATE OF SERVICE 
I hereby certify that on the 28th day of May, 2010, I caused to be served a true and correct copy of 
the foregoing WINDERMERE'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT as follows: 
Robert B. Bums 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 385-5384 
[ ] Overnight Mail 101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83702 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 336-9712 
[ ] Overnight Mail 
V) '/4A~ ~~ eii;~ond 
Legal Assistant for Risch Pisca, PLLC 




JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83 702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
NO·----;-~~:,,,,.;a..-c"":..._-
AM.~~--' '-~~- )!S: = 
AUG O 5 201Di 
J. DAVID N/\VARAO, Clerk 
'3y R!C N!!LSON 
OEPUTY 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL EST ATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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._, 







WINDERMERE REAL ESTATE/CAPITAL ) 





323 JEFFERSON LLC, an Idaho limited liability ) 
company, ) 
) 




DAN GIVENS and STEVE OSBURN, ) 
individuals, ) 
) 
Third Party Defendants. ) 
) 
Defendant Windermere Real Estate/Capital Group, Inc.' s Motion for Summary Judgment 
and Plaintiff Stevensons' Motion for Summary Judgment having been presented to the Court, and 
argument having been heard; 
THE COURT HEREBY FINDS there is no genuine issue to any material facts which 
would allow recovery by Plaintiff against Defendant Windermere Real Estate/Capitol Group, 
Inc. 
NOW, THEREFORE, IT IS HEREBY ORDERED AND THIS DOES ORDER That 
Plaintiff Stevensons' Motion for Summary Judgment is denied and Defendant Windermere Real 
I 
Estate/Capital Group's Motion for Summary Judgment is hereby granted. J1u. &.,,~~ 
~ ~~~M,wu/ ~-~ 
~' 
DECISION AND ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT - Page 2 
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DATED this~of August,2010. 
DECTSTON AND ORDER RE: CROSS MOTIONS FOR SUMMARY JUDGMENT Page 3 
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CERTIFICATE OF MAILING 
I hereby certify that on this _.5_ day of August, 2010, I mailed (served) a true and 
correct copy of the within instrument to: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson 
Boise, Idaho 83 702 
Robert B. Bums 
MOFFATT THOMAS BARRETT RC 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83 702 
Richard Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83 702 




JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 773 7) 
RISCH+ PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
AUG l 6 20i0 
J DAVID NAVAlr1RO, Clerk 
• By CARLY LATIMORE 
OEP\JTf 
Attorneys for Defendant Windennere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
VS. 
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WINDERMERE REAL EST ATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdef endant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STA TE OF IDAHO ) 































JASON S. RISCH, being first duly sworn upon oath, deposes, says and verifies that he is 
an attorney for Windermere Real Estate/Capital Group. Inc. ("Windermere"), a Defendant and 
prevailing party in the above entitled action, and to the best of his knowledge and belief the 
following items claimed as costs and fees are claimed in compliance with Rules 54( d) and 54( e) 
I.R.C.P. and are true and correct actual costs and fees incurred in the defense of this action, have 
been paid, and in the case of discretionary costs, were necessary, exceptional and reasonably 
MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 2 
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incurred by Windermere. 
Costs and attorney fees are appropriate pursuant to Idaho Code § § 12-120 and 12-12 l. 
COSTS AS A MATTER OF RIGHT 
I. 
2. 
Court Filing Fee 
Service on Plaintiffs 
TOTAL 
DISCRETIONARY COSTS 








Further, Windermere claims attorney fees herein as requested m its complaint and 
supported by the Affidavits filed herewith, as follows: 
5. Attorney fees of Jason S. Risch 
6. Attorney fees of John R. Jameson 




This Memorandum of Costs and Attorney Fees is supported by the record on file herein 
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DATED this 16th day of August, 2010 
RISCH PISCA, PLLC 
Attorneys for Defendant 
Windermere Real Estate/Capital Group, Inc. 
rp -
By~:~~~~;_-;=-~~-==--
SONS. RISCH, of the firm 
SUBSCRIBED AND SWORN TO BEFORE ME This 16th day of August, 2010. 
OARYPUBLF6R IDAHO 
Residing at:4 ,,.,x:;-,__,_,S("'"""'--+f~---.,,,__~------:;, ' ~ 
My commission expires:~ :;---1:?;7 
MEMORANDUM OF COSTS AND ATTORNEY FEES Page 4 
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.._., 
CERTIFICATE OF SERVICE 
I hereby certify that on the 16th day of August, 2010, I caused to be served a true and correct 
copy of the foregoing MEMORANDUM OF COSTS AND ATTORNEY FEES as follows: 
Robert B. Burns 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83702 
MEMORANDUM OF COSTS AND ATTORNEY FEES - Page 5 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 336-9712 
[ ] Overnight Mail 
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_,, 
JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
NO------"'i=iF1iLELe~o-~C~-s~<:== ____ P.M---::,1 
A.M-
AUG , 6 zmo 
J DAVID NAVARRO, <?\erk 
• CAR\.'t' LAilMORE; 
BY cEPU'N 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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Defendant. 




WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
ST A TE OF IDAHO ) 

































JOHN R. JAMESON, being first duly sworn upon oath, deposes and says as follows: 
1. I am one of the attorneys for Windermere Real Estate/Capital Group, Inc., 
Defendant/Third-party Plaintiff in this case. I have personal knowledge of the facts stated 
herein. I have been involved with this litigation since August 2009. During my exposure to this 
AFFIDAVIT OF JOHN R. JAMESON RE: ATTORNEY FEES AND COSTS- Page 2 
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case, Windermere was billed, and is currently being billed, at a rate of $150 per hour for my 
time. 
2. Attached as Exhibit "A" to the Affidavit of Jason S. Risch filed concurrently 
herewith and incorporated herein by reference herein are copies of invoices actually provided to 
Windermere for services rendered by your Affiant in this matter through June 30, 2010. The 
items billed on those respective documents represent line item details of the services perfonned 
and time incurred with regard to this case by your Affiant. 
3. All services rendered and all time expended by your Affiant are detailed in 
Exhibit "A" attached hereto, and were directly and necessarily incurred by your Affiant on 
behalf of Windermere. 
4. Based on my level of my personal skills and expertise, the issues in this case, and 
all other relevant factors to be considered in an award of attorney fees under I.R.C.P. 54( e )(3 ), 
the hourly rates for the work done in this matter on behalf of Windermere are more than 












5. The total attorney fees claimed by John R. Jameson are $5,250.00. 
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DATED This I 6th day of August, 2010. 
RISCH + PISCA, PLLC 
Attorneys for Mo tain View Equipment Company 
SUBSCRIBED AND SWORN TO BEFORE ME This 16th day of August, 2010. 
Residing at Boise, Idaho 
My Commission Expires: 7 -, ~ -c, 
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-
CERTIFICATE OF SERVICE 
I hereby certify that on the 16th day of August, 2010, I caused to be served a true and correct 
copy of the foregoing MEMORANDUM OF COSTS AND ATTORNEY FEES as follows: 
Robert B. Bums 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83 702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83 702 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 336-9712 
[ ] Overnight Mail 
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-
JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
-
AUG l 6 2010 
J DAVID NAVA1RRO, Clerk 
• By CARLY LATIMORE 
DEPUTI' 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL EST A TE/CAP IT AL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
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Defendant. 




WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 


































JASON S. RISCH, being first duly sworn upon oath, deposes and says as follows: 
1. I am one of the attorneys for Windermere Real Estate/Capital Group, Inc., 
Defendant/Third-party Plaintiff in this case. I have personal knowledge of the facts stated 
herein. This litigation has been ongoing since May 2009. During May through July 2009, 
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-
Windermere was billed at variable rates from $185.00 per hour to $225.00 per hour. After 
August 1, 2009, Windermere was billed at a rate of $225.00 per hour for my time. 
2. Attached hereto as Exhibit "A" and incorporated herein by reference herein are 
copies of invoices actually provided to Windermere for services rendered by this firm in this 
matter through June 30, 2010. The items billed on those respective documents represent line 
item details of the services performed and time incurred with regard to this case by your Affiant. 
A supplemental affidavit and memorandum may be submitted if additional fees are incurred 
prior to award by the court. 
3. All services rendered and all time expended by your Affiant are detailed in 
Exhibit "A" attached hereto, and were directly and necessarily incurred by your Affiant on 
behalf of Winde1mere. 
4. Your Affiant has maintained an extensive litigation practice over several years as 
a licensed attorney, regularly involved in contested cases which have been resolved both prior to 
trial and after extensive litigation. My personal skills and expertise, the issues in this cas,e, and 
all other relevant factors to be considered in an award of attorney fees under I.R.C.P. 54(e)(3), 
the hourly rates for the work done in this matter on behalf of Windermere are more than 
reasonable, were justly incurred and, based on this firm's relationship with Windermere, less 
than the hourly rates charged to other clients of this firm and by similarly experienced attorneys 
in this area. 
I 
I 
5. The total attorney fees claimed by Jason S. Risch are $16,548.50. 
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....... -
DATED This 16th day of August, 2010. 
RISCH + PISCA, PLLC 
Attorneys for Mountain View Equipment Company 
SUBSCRIBED AND SWORN TO BEFORE ME This 16th day of August, 2010. 
@A J/2 gi~ a ARY ruBu<G}'oR IDAHO 
Residing at Boise, Idaho 
My Commission Expires: 7 ~ / 3 -r 2 
AFFIDAVIT OF JASON S. RISCH RE: COSTS AND ATTORNEY FEES - Page 4 
000240
-
CERTIFICATE OF SERVICE 
I hereby certify that on the 16th day of August, 2010, I caused to be served a true and correct 
copy of the foregoing AFFIDV AIT OF JASON S. RISCH RE: COSTS AND ATTORNEY FEES as follows: 
Robert B. Bums 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 385-5384 
[ ] Overnight Mail 101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83 702 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[X] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ ] Facsimile (208) 336-9712 
[ ] Overnight Mail 
~ 0 0.Wv'd eahRaymond 
Legal Assistant for Risch Pisca, PLLC 





RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise. Idaho 83702 
Date Description 
5/22/2009 Review correspondence received from Mr. 
Osburn re: Stevenson v. Windermere; review 
complaint re: same; telephone conference with 
Mr. Osburn. 
5/27/2009 Review Complaint; meeting with Mr. Osborne 
and Mr. Givens; open file; draft Notice of 
Appearance. 







Attorney Hours Rate Amount 
0.3 235.00 70.50 
0.8 200.00 160.00 
Total $230.50 
000243
RISCH PISCA, pi:(c 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise. Idaho 83 702 
Date Description 
6/11/2009 Telephone conference with client re: requests 
from Clark Development. 
6/23/2009 Status meeting with client; review PIS agreement. 
EXPENSES: 









Hours Rate Amount 
0.2 200.00 40.00 
2.2 200.00 440.00 
58.00 58.00 
Total <;;<;JX (H) 
000244
RISCH PISCA, pt(c 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise. Idaho 83 702 
Date Description 
7/2/2009 Outline Answer to Complaint. 
7/2/2009 Draft and revise Answer. 
7/6/2009 Telephone conference with atty Bolinder. 
7/7/2009 Telephone conference with client RE: settlement 
options. 
7/9/2009 Review contract between Windermere and 323 
.Jefferson; telephone conference with client; draft 
response correspondence to Atty. Bolinder. 














Hours Rate Amount 
0.5 205.00 102.50 
1.5 185.00 277.50 
0.6 185.00 111.00 
0.3 200.00 60.00 
0.8 200.00 160.00 
0.2 200.00 40.00 
$751 ()() 
000245
RISCH PISCA, pt(c 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
8/20/2009 Review of correspondence from Attorney Burns; 
Stipulations and Order; Telephone conversation 
with client. 
8/27/2009 Meeting with clients and review of file; legal 
research; outline of Counterclaim. 
8/27/2009 Review Answer and affirmative defenses; drafted 
Counterclaim against 323. 
8/28/2009 Revision of Counterclaim against 323 Jefferson; 
addition of affirmative defenses finalization and 
filing of Answer and Counterclaim. 










v. 323 Jefferson LLC 
Attorney Hours Rate Amount 
0.9 225.00 202.50 
1.8 225.00 405.00 
4.5 150.00 675.00 
2.3 225.00 517.50 
0.2 225.00 45.00 
Total $1.845 ()() 
000246
RISCH PISCA, pC(c 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
13oise, Idaho 83 702 
Date Description 
9/14/2009 Reviewed and responded to correspondence from 
client. 
9/25/2009 Telephone conference with Atty Bolinder; 
telephone conference with client; drafted and 
finalized correspondence to Atty. Bolinder. 
EXPENSES: 
9/30/2009 Service on Plaintiffs 










Hours Rate Amount 
0.2 225.00 45.00 







RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
10/2/2009 Review letter from 323; meeting with clients. 
I 0/5/2009 Draft correspondence to Atty. Bolinder. 
10/14/2009 Telephone conference with Atty. Bradbury; 
telephone conference with Mr. Osburn; telephone 
conference with Atty. Bradbury; research on 
counter-claim; draft and finalize correspondence 
to Bradbury. 
10/20/2009 Review Notice of Status Conference; draft and 
finalize correspondence to Atty. Bradbury. 
l 0/21/2009 Telephone conference with Bradbury. 
10/23/2009 Review Answer and Counterclaim against 
Windermere and 323 Jefferson; meeting with 
clients. 
10/23/2009 Preparation for office conference; review 323 
Jefferson answer and counterclaim; office 
conference with Mr. Risch. Mr. Givens and Mr. 
Osburn. (no charge) 
EXPENSES: 













Attorney Hours Rate Amount 
1.5 225.00 337.50 
0.6 225.00 135.00 
0.8 225.00 180.00 
0.3 225.00 67.50 
0.3 225.00 67.50 
2.9 225.00 652.50 




--· RISCH PISCA, PLLC 
407 WEST JEFFERSON 
BOISE, ID 83702 
1---Bi_llTo _____ 1fi.1' .. t 1\l 
Steve Osburn -. 
Windermere 
251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
11/10/2009 Executed Acceptance of Service; correspondence 
to Atty. Bradbury. 
I 1/16/2009 First draft of Answer to Third Party Complaint. 
11/18/2009 Draft affirmative defenses include and revise 
Answer to Third Party Complaint. 











I I /30/2009 461 
v. 323 Jefferson 
Hours Rate Amount 
0.2 225.00 45.00 
0.9 225.00 202.50 
0.5 225.00 112.50 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise. Idaho 83702 
Date Description 
12/\/2009 Final revisions of Answer. 
Attorney 
JSR 
12/2/2009 Office conference with Mr. Osburn and Mr. Risch JR.I 
re: Stevenson complaint and Windermere's 
Answer. (no charge) 
12/2/2009 Office conference with Mr. Osburn and Mr. JSR 
Jameson; correspondence with Mr. Osburn; brief 
research on Motion and pleadings. 
12/3/2009 Review and revise Windermere's Answer and JRJ 
Third-party complaint: file with court, 
\ 2/4/2009 Status conference with Judge Copsey. atty, Burns JSR 
and atty, Bradbury, 
12/7/2009 Legal research re: motions for judgment on the JRJ 
pleadings and Rule l 2(b)(6) motions. 
12/8/2009 Review insurance policy and prepare for JSR 
discussion with clients. 
12/9/2009 Office conference with Mr. Risch, Mr. Osburn JRJ 
and Mr. Givens re: Stevenson suit; Telephone 
conference with Atty. Bradbury and Mr. Risch re: 
Windcrmcrc's counterclaim against ~23 Jefferson. 
(no charge) 
12/9/2009 Draft letter to Atty. Bradbury re: Windermere suit JR] 
against 3 23 Jefferson. 
I 2/9/2009 Office conference with Mr. Osburn, Mr. Givens JSR 







v. 323 Jefferson 
Hours Rate Amount 
0.6 225.00 135.00 
1.2 0.00 0.00 
1.2 225.00 270.00 
0.4 150.00 60.00 
0.6 225.00 135.00 
1.6 150.00 240.00 
0.7 225.00 157.50 
2.1 0.00 0.00 
0.6 \50.00 90.00 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
12/9/2009 Review Order from court with dates; 
correspondence to clients. 
12/15/2009 Review and revise correspondence to Atty. 
Bradbury re: summary of counterclaim against 
323 Jefferson. 
12/15/2009 Review and finalize correspondence to atty. 
Bradbury. 
12/21/2009 Finalize claim forms; draft cover letter with 
attachments. 












12/3 I /2009 518 
v. 323 Jefferson 
Hours Rate Amount 
0.4 225.00 90.00 
0.5 150.00 75.00 
0.2 225.00 45.00 
0.3 225.00 67.50 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise. Idaho 83702 
Date Description 
I /6/20 I 0 Review denial letter from Continental Casualty 
Company; correspondence to Mr. Osburn and Mr. 
Givens; review file for evidence supporting 
denial. 
1/13/2010 Meeting with office attorneys regarding 
Windermere internal contract allocating risk and 
proper representation of client. 
I/ 13/20 I 0 Telephone conference with Mr. Osburn. 
1/20/20 I 0 Review correspondence from Mr. Osburn. 
1/25/20 IO Telephone conference with Mr. Osburn; prepare 
correspondence to Mr. Givens. 
1/26/2010 Finalize letter to Mr. Givens; receive and review 
Mr. Givens reply. 
1/28/2010 Compile documentation to be sent to Mr. Givens 
attorney. 













v. 323 Jefferson 
Attorney Hours Rate Amount 
0.8 225.00 180.00 
0.5 0.00 0.00 
0.3 225.00 67.50 
0.2 225.00 45.00 
0.7 225.00 157.50 
0.2 225.00 45.00 
0.9 150.00 135.00 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. front Street, Suite 400 
Boise. Idaho 83702 
Date Description 
2/1 /20 I 0 Review and execute Substitution of Counsel; 
forward same to client. 
2/10/20 I 0 Review and analyze requisite relationships for 
unjust enrichment claim; standards for I 2(b )(6) 
Motion. 
2/15/2010 Outline memorandum and review allegations of 
complaint. 
2/18/20 I 0 Preparation and drafting of Motion and 
Memorandum. 
2/22/2010 Second draft of memorandum; final Motion; draft 
Notice of I !earing. 
2/25/201() Legal research re: standard of rcview tor motions 
for judgment on the pleadings. 
2/25/2010 Revise Memorandum. 














v. 323 Jefferson 
Attorney Hours Rate Amount 
0.2 225.00 45.00 
1.6 225.00 360.00 
1.5 225.00 337.50 
3.7 225.00 832.50 
2.1 225.00 4 72.50 
0.3 15() 00 45.1/0 
0.8 225.00 180.00 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise. Idaho 83702 
Date Description 
3/1/20 I 0 Legal research re: standard of review for motion 
on the pleadings and 12(b)(6) motion to dismiss; 
Further prepare memorandum in support of 
motion to dismiss. 
Attorney 
JRJ 
3/1/2010 Finalize Memorandum; review administrative rule JSR 
re: additional standing arguments. 
3/l /20 I 0 Draft and finalize cover letter. JSR 
3/l /20 I 0 Meeting with Mr. Osburn to review memorandum JSR 
and motion. 
3/1/2010 Telephone conference with atty. Bradbury; JSR 
telephone conference with atty. Mollerup. 
3/3/20 I 0 Telephone conference with atty. Bradbury JSR 
regarding affidavit. 
3/8/2010 Legal research re: standard required under a JRJ 
motion for summary judgment. 
3/9/20 I 0 Review and outline Objection to scheduling JSR 
request. 
3/9/20 I 0 Prepare correspondence to Judge Copsey re: JRJ 
differences ht.:twccn a 12(h)(6) l\fotion and a 
Summary Judgment Motion. 






v. 323 kfferson 
Hours Rate Amount 
1.5 150.00 225.00 
3.5 225.00 787.50 
0.2 225.00 45.00 
0.4 225.00 90.00 
0.5 225.00 112.50 
0.3 225.00 67.50 
0.5 150.00 75.00 
0.4 225.00 90.00 
1.7 150.00 255.00 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




25 l E. Front Street Suite 400 
Boise, Idaho 83702 
Date Description 
3/10120 I 0 Legal review of Stevenson's Memorandum in 
Opposition to Motion to Dismiss; Telephone 
conference with Judge Copsey's Court Clerk re: 
Attorney 
JRJ 
Stevenson's scheduling request; Office conference 
with Mr. Osburn. (no charge) 
3/11/2010 Prepare objection to scheduling request. JRJ 
3/11/20 I 0 Telephone conference with atty. Mollerup JSR 
regarding pending motions. legal standard for 
commissions owed; calendaring issues. 
3/11/2010 Review and revise Objection; finalize Notice of JSR 
Hearing. 
3/11/2010 Second revision and finalization of Objection. JSR 
3/11/20 I 0 Review Plaintiffs Memorandum in Opposition to JSR 
Windermere's l2(b)(6); draft and finalize Motion 
to Strike and Notice of Hearing; telephone 
conference with Mr. Osburn. 
3/15/2010 Review Stevenson's response to Motion to Strike JSR 
and Objection to Scheduling Request; forward to 
client. 
3/25/20 I 0 Prepare for hearing on objection anJ motion to JSR 
strike; hearing before Judge Copsey. 
3/31/2010 Meeting with Mr. Osburn and John Jameson JSR 







v. 323 Jefferson 
Hours Rate Amount 
1.8 0.00 0.00 
0.9 150.00 135.00 
0.4 225.00 90.00 
0.8 225.00 180.00 
1.5 225.00 337.50 
1.5 225.00 337.50 
0.3 225.00 67.50 
2.7 225 00 607.50 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street. Suite 400 
l3oisc. Idaho 83702 
Date Description 
3/31/2010 Meeting with Mr. Osburn regarding outcome of 







3/31/20 I 0 716 
v. 323 Jefferson 
Hours Rate Amount 
0.4 0.00 0.00 
Total $3.660.00 
000256
RISCH PISCA, pC(c 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise. Idaho 83702 
Date Description 
4/5/20 I 0 Outline Summary Judgment section regarding 
release. 
4/5/20 I 0 Prepare Windermere's motion for summary 
judgment: Prepare memorandum in support of 
motion for summary judgment; Legal research re: 
settlement agreements and releases. 
4/6/2010 Legal research re: release and settlement 
agreements; prepare Affidavit of Mr. Osburn in 
support of motion for summary judgment. 
4/7/2010 Finalize Affidavit of Mr. Osburn in support of 
motion for summary judgment. 
4/7/2010 Second revision of Windermere's Motion for 
Summary Judgment. 








Windermere's Motion for Summary Judgment and 
Mr. Osburn's Affidavit in Support. 
4/8/2010 Finalize Windermere's Motion for Summary JSR 
Judgment. 
4/12/2010 Legal review of Stevenson's Motion for Summary JRJ 
Judgment and Supporting Affidavits: Prepare 
Reply to Stevenson's Motion for Summary 
.Judgment. 
•1/13/20 I 0 Telephone conkn:ncc with client regarding plat, ISR 





4/30/20 I 0 779 
v. Stevenson 
Hours Rate Amount 
0.5 225.00 112.50 
1.8 150.00 270.00 
2.2 150.00 330.00 
1.9 150.00 285.00 
2.7 225.00 607.50 
0.8 150.00 120.00 
2.5 225.00 562.50 
1.9 150.00 285.00 





RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 I· .. Front Stn.-ct, Suite 400 
13oise. Idaho 83 702 
Date Description 
4/13/20 I 0 Further prepare Reply to Stevenson's Motion for 
Summary .Judgment. 
4/ I 4/20 I 0 Receive and review CC&R's from client review 
for recording date and research regarding Condo 
Act. 
4/14/2010 Telephone conference with atty. Mollerup; 
telephone conference with Dan Givens. 
4/14/2010 Draft Givens Affidavit and revise. 
4/ 14/20 I 0 Further prepare Reply to Stevenson's Motion for 
Summary Judgment; Prepare Affidavit of Mr. 
Givens 111 support. 
4/ l 5/2()10 Rcvic\, marked up affidavit from Gi\cns; 
correspondence to Givens. 
4/15/20]() Second draft of Mcrnorandum in Opposition to 
Plaintiffs' Motion for Summary Judgment; 
telephone conference with Givens; subsequent 
amendments to Givens affidavit. 
4/15/20 I 0 Finalize Givens affidavit; draft and finalize 
affidavit regarding requests for admissions; 
compile exhibits. 
4/15/2010 Finalize memorandum. 
4/26/2010 Review Plaintiffs' Objection and Motion to 


















Hours Rate Amount 
2.7 150.00 405 00 
0.5 225.00 112.50 
0.9 225.00 202.50 
1.5 225.00 337.50 
2.1 150.00 315 (I() 
Cl.5 225.00 I !2.5() 
2.8 225 ()() 630 ill) 
0.6 225.00 135.00 
1.3 225.00 292.50 
0.4 225.00 90.00 
Te>tal 
000258
RISCH PISCA, pL[c 
407 WEST JEFFERSOI\J 




251 E. Front Street, Suite 400 
Boise. Idaho 83 702 
Date Description 
4/27/2010 Prepare correspondence to Mr. Osburn re: 
Plaintiffs Objection and Motion to Strike: Prepare 
\Vindermere's Reply to Plaintiff's Motion. 








4/30/20 I 0 779 
v. Stevenson 
Hours Rate Amount 
1.4 150.00 210.00 





RISCH PISCA, PLLC 
407 WEST JEFFERSON 




25 l E. Front Street, Suite 400 
Boi,c, Idaho 83702 
Date Description 
5:420IO Revise Memorandum re: Plaintiffs' Objection and 
Motion to Strike. 
5/5 2010 Finalize memorandum re: objection. 
5/21/2010 Outline issues for Memorandum in Reply to 
Stn\'.nsons' Opposition to Summary .Judgment. 
5/25/2010 Draft Memorandum in Reply to Stevenson's 
Opposition to Summar: .Judgment. 
5/2712010 Further prepare Reply to Opposition of Summary 
Judgment. 
5;27.12010 Telephone conference with Mr. Osburn regarding 
expert witness Enrico: telephone conference with 
Mr. Enrico: draft Expert Witn\'.ss Disclosure. 
5/27/2010 Review Stevenson's response memorandum and 
supporting affidavit. 
5127.12010 Review Disclosure of Expert \Vitness by 323 
Jefferson: review scheduling order. 
5/27.12010 Finalize Disclosure of Expert \Vitness. 
5/28/2010 Revise Reply Memorandum. 
5/28/20 I 0 Second revision and finalization of Reply 
Memorandum. 
EXPENSES: 















5/31 2010 835 
v. Stnc>nson 
Attorney Hours Rate Amount 
0.2 210.00 42.00 
0.3 225.00 (,7.50 
0.8 150.00 120.00 
0.7 150.00 105.00 
2.4 150.00 360.00 
I 
0.4 210.00 84.00 
0.8 210.00 168.00 
0.3 210.00 6300 
0.3 210.00 63.00 
1.2 225.00 270.00 




RISCH PISCA, PLLC 
407 WEST JEFFERSON 




25 I E. Front Stn:ct. Suite 400 
Boise, Idaho 83702 
Date Description 
6i'.W2010 Telephone conference with atty. Bradbury 
regarding discovery deadlines. 
6, 23/20 I 0 Draft Requests for Production to Stevenson. 
6/2·1/20 I 0 Draft Interrogatories to Stevenson. 
6125/2010 Further prepare Requests for Production to 
Stevenson. 
6r25/20 I 0 Receive and review stipulation regarding 
discovery; reply correspondence to atty. 
Bradbury. 
6i28!2010 Execute stipulation regarding discovery and 
return. 
612812010 Revise and finalize Requests for Production; 
Interrogatories 1-14 and draft and finalize cover 
letter: drali and linali/e deposition notices for Mr. 
& :'vfrs. Stevenson. 
EXPENSES: 












6/30 2010 892 
v. Stevt:nson 
Hours Rate Amount 
0.3 225.00 67.50 
0.6 150.00 lJ0.00 
1.6 150.00 210.00 
0.7 150.00 105.00 
0.2 225.00 45.00 
0.2 225.00 45.00 







<C :z -(!) -~ 
0 
JASON S. RJSCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RJSCH + PJSCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83 702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
'-" 
NO ___ ~-~ 
'1M <1,~,(~···)<so---
J DAVID NJlVAFlF<U C':d, 
Bv .J \A . .'f:ATH!::'' 
n·-"_;1 1 , 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRJCT 
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Tdaho limited liability 
company, and WINDERMERE REAL 
EST ATE/CAPITAL GROUP, TNC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL EST A TE/CA PIT AL 
GROLi P, INC., an Idaho corporation, 
Plaintiff, 
vs. 

































Case No. CV OC 0909337 
ORDER OF DISMISSAL WITH 
PREJUDICE AND RULE 54(b) 
CERTIFICATE 
ORDER OF DISMISSAL WITH PREJUDICE AND RULE 54(b) CERTIFICATE - Page I 
000262







WINDERMERE REAL EST ATE/CAPITAL ) 





323 JEFFERSON LLC, an Idaho limited liability ) 
company, ) 
) 




DAN GIVENS and STEVE OSBURN, ) 
individuals, ) 
) 
Third Party Defendants. ) 
) 
Defendant Windermere Real Estate/Capital Group, Inc.' s Motion for Summary Judgment 
having been granted and good cause appearing; 
NOW, THEREFORE, IT IS HEREBY ORDERED, AND THIS DOES ORDER that 
Plaintiff Stevensons' claim against Windermere Real Estate/Capital Group, Inc. is hereby 
dismissed with prejudice; 
FURTHER, AND with respect to the issue determined by the above order it is hereby 
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that this court has determined that there is 
no just reason for de1ay of the entry of a final judgment and that this court has and does hereby 
direct that this order shall be a final judgment upon which execution may issue and an appeal 
may be taken as provided by the Idaho Appellate Rules. 
ORDER OF DTSMTSSAL WTTH PREJUDICE AND RULE 54(b) CERT!FTCATE - Page 2 
000263
~ 
DATED this~ day of August, 2010. 
ORDER OF DISMISSAL WITH PREJUDICE AND RULE 54(b) CERTIFICATE- Page 3 
000264
CERTIFICATE OF MAILING 
I hereby certify that on this 'J-~ day of August, 2010, I mailed (served) a true and 
correct copy of the within instrument to: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson 
Boise, Idaho 83 702 
Robert B. Bums 
MOFFATT THOMAS BARRETT 
ROCK & FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83702 
Richard Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83702 
J. DA YID NAVARRO 
Clerk of the District Co 
ORDER OF DISMISSAL WITH PREJUDICE AND RULE 54(b) CERTIFICATE - Page 4 
000265
Robert B. Bums, ISB No. 3744 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs 
NO. 
A.M--. -0-:-/-r--:F:::-:l~~=-r~.-----
ALJG 2 7 2D10 
\ 
~
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
EST ATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTA TE/CAP IT AL 
GROUP, INC., an Idaho coq>oration, 
Plaintiff, 
VS. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Defendant. 
Case No. CV OC 0909337 
PLAINTIFFS STEVENSONS' MOTION 
TO DISALLOW CERTAIN COSTS 
AND ATTORNEY FEES CLAIMED BY 
DEFENDANT WINDERMERE 
PLAINTIFFS STEVENSONS' MOTION TO DISALLOW CERTAIN COSTS AND 
ATTORNEY FEES CLAIMED BY DEFENDANT \VINDERMERE - 1 Client: 1750656. 1 
000266




WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited 
liability company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson (jointly, the 
"Stevensons") hereby move pursuant to Rules 54(d)(6) and 54(e)(6), Idaho Rules of Civil 
Procedure ("I.R.C.P."), to disallow certain costs and attorney fees claimed by Defendant 
Windermere Real Estate/Capital Group, Inc. ("Windermere"), as set forth in its Memorandum of 
Costs and Attorney Fees ("Memorandum") and supporting affidavits of counsel, each dated 
August 16, 2010. 
I. OBJECTIONS TO COSTS 
A. Objection to Certain Costs Claimed as a Matter of Right. 
Windermere claims two categories of costs as a matter of right. The first, for 
court filing fees in the amount of $58.00, is not objected to by the Stevensons, as these fees were 
paid to the court with the filing ofWindermere's Notice of Appearance on June 11, 2009. The 
PLAINTIFFS STEVENSONS' MOTION TO DISALLOW CERTAIN COSTS AND 
ATTORNEY FEES CLAIMED BY DEFENDANT WINDERMERE - 2 Client1750656.1 
000267
second category, however, which is in the amount of $187.00 and is described in the 
Memorandum as being for "Service on Plaintiffs," is objected to on the grounds that no pleading 
or other documents were in fact served on the Stevensons by any public officer or other person, 
excepting only service effected through the mail or by facsimile transmission made by counsel 
for Windermere pursuant to I.R.C.P. 5(b) after Windermere filed its Notice of Appearance. 1 
Accordingly, if Windermere pursues its claim that it in fact incurred fees recoverable under 
I.R.C.P. 54(d)(l)(C), the Stevensons ask that a copy of the billing from the applicable process 
server be filed with this court to support Windermere's contested assertion that it incurred costs 
for "Service on Plaintiffs." 
B. Objection to All Costs Claimed as Discretionary Costs. 
Windermere claims $9.99 for copying, printing, and postage expenses. However, 
in order to recover any such costs, Windermere is required to show "that said costs were 
necessary and exceptional costs reasonably incurred .... " I.R.C.P. 54(d)(l)(D) (emphasis 
added). Moreover, the trial court must make express findings why such costs should be allowed. 
Id.; Lettunich v. Lettunich, 145 Idaho 746, 753, 185 P.3d 258,265 (2008). Accordingly, because 
absolutely no showing was made nor can be made by Windermere to support a finding that any 
of the $9.99 in claimed discretionary costs were exceptional in nature, no award for discretionary 
costs are allowable under I.R.C.P. 54(d)(l)(D). 
1 Needless to say, there is no conceivable reason why Windermere would have been 
required to engage a process server to respond to the Stevensons' complaint after Windermere 
was served and then filed its Notice of Appearance. 
PLAINTIFFS STEVENSONS' MOTION TO DISALLOW CERTAIN COSTS AND 
ATTORNEY FEES CLAIMED BY DEFENDANT \VINDERMERE - 3 Chent:1750656.1 
000268
II. OBJECTIONS TO ATTORNEY FEES 
A. Objection to an Award of Attorney Fees Under Idaho Code Sections 12--120 
or 12-121. 
In order to recover attorney fees, a prevailing party must assert "'the specific 
statute or common law rule on which the award is based."' BECO Cons tr. Co., Inc. v. J-U-B 
Eng 'rs, Inc., 145 Idaho 719, 725-26, 184 P .3d 844, 850-51 (2008) ( citation omitted). Here, 
Windermere argues "attorney fees are appropriate pursuant to Idaho Code§§ 12-120 and 
12-121." Memorandum 3. 
Although Windermere has failed to identify the specific subpart of Idaho Code 
§ 12-120 on which it relies, only two subparts could possibly apply to this lawsuit: subpart (1) 
(actions where the amount pleaded is $25,000 or less) and subpart (2) ( commercial transactions). 
Based on controlling authority, however, neither subpart will support an award of attorney fees 
to Windermere in this action. 
Thus, as pleaded in paragraph 12 of the Stevensons' Complaint and Demand for 
Jury Trial, filed May 18, 2009, the Stevensons sought judgment against Windermere and 
Defendant 323 Jefferson LLC ("Jefferson") for their unjust enrichment in the amount of 
$39,880--which is an amount in excess of the $25,000 cap set forth in Idaho Code§ 12-120(1). 
And as held in Pancoast v. Indian Cove Irrigation Dist., 121 Idaho 984,985, 829 P.2d 1333, 
1334 (1992): 
This statute does not authorize a trial court to award 
attorney fees unless the amount "pleaded" is $25,000 or less. 
Pancoast pleaded damages in "an amount in excess of$10,000." 
Although the proof submitted by Pancoast at trial was for damages 
ofless than $25,000, LC. § 12-120(1) does not authorize the 
substitution of "the amount proved" for "the amount pleaded." 
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Accord Gillespie v. Mountain Park Estates, L.L.C., 142 Idaho 671, 675, 132 P.3d 428,432 
(2006). Idaho Code § 12-120(1) cannot, therefore, support an award of attorney fees for the 
elemental reason that the Stevensons pleaded more than $25,000 in damages in their complaint. 
Additionally, as explained in Great Plains Equip., Inc. v. Northwest Pipeline 
Corp., 136 Idaho 466,472, 36 P.3d 218, 224 (2001), "LC. § 12-120(3) cannot be invoked if the 
commercial transaction is between parties only indirectly related, i.e., [where] there was no 
transaction between the parties .... " (Emphasis in original.) Thus, in denying attorney fees 
under 12-120(3) where subcontractors sued a pipeline company ("NWP") for work they 
performed for NWP's general contractor ("GPPC"), the court in Great Plains held as follows: 
In this case, the subcontractors contracted with GPPC. The 
only commercial transaction took place between the respective 
subcontractor and GPPC, and GPPC and NWP. At no point were 
NWP and the subcontractors involved in a transaction. 
Presumably had there been a commercial transaction between the 
subcontractors and NWP, the subcontractors would have recovered 
from NWP for the extensive work they performed and material 
they provided that benefited NWP.f21 There was no transaction 
between the subcontractors and NWP. Consequently, NWP as the 
prevailing party cannot rely on LC.§ 12-120(3) for an award of 
attorney fees. 
Id. at 472-73, 36 P.3d at 224-25 (internal citation omitted). Or as similarly held in BECO, supra: 
BECO claims there was no commercial transaction between these 
parties. The case at bar clearly involved a "commercial 
transaction" within the meaning of I. C. § 120-120(3 ), but the 
transaction was between the City and BECO and not between 
J-U-8 and BECO. J-U-B was acting as the City's agent in the 
transaction but there was no commercial relationship between 
J-U-8 and BECO. Therefore, I.C. § 12-120(3) does not provide 
2 The presumption is equally true in the present dispute. In other words, presumably had 
there been a commercial transaction between the Stevensons and Windermere, the Stevensons 
would have recovered from Windermere the portion of the Stevensons' earnest money that was 
paid to Windermere. 
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the basis for a fee award to J-U-B after the point where the 
contractual claim [against J-U-B] was dismissed. Up to that point, 
J-U-B is entitled to its fees for defending against the contract 
claim_[3l After that point, J-U-B is not entitled to its fees because 
there is no commercial transaction between the parties. The fact 
that J-U-B may have been the City's agent is not sufficient to 
establish an independent commercial transaction between J-U-B 
and BECO. 
145 Idaho at 726, 184 P.3d at 851. 
In this regard, Windermere's following argument in its opposition to the 
Stevensons' motion for summary jud6JJTient makes the relationship between these parties crystal 
clear: 
It is undisputed that Windermere's only involvement in this 
transaction was as Jefferson's real estate broker. (Affidavit of Dan 
Givens at ,r 3; Affidavit of Thomas E. Stevenson at ,r 3; Affidavit of 
Steve Osburn at ,r 8, filed on April 8,2010.) Plaintiff, as a licensed 
real estate broker, represented himself throughout the transaction. 
(Affidavit of Dan Givens at ,r 3; and REP A at Page 17, ,r 16.6 as 
attached as Exhibit "A" to the Affidavit of Bob Burns). At no time 
did Windermere ever provide services to Plaintiffs or have any 
direct relationship with them. Additionally, it is undisputed that 
Windermere never had a contract with Plaintiffs, never acted as a 
dual agent for both parties, and never provided service of any kind 
to Plaintiffs. Even in Plaintiffs' Complaint they admit that 
Windermere's only involvement was to receive monies from its 
client Jefferson. 
Windermere's Memorandum in Opposition to Plaintiffs' Motion for Summary Judgment, dated 
April 15, 2010, at 3. Accordingly, the fact that there was a commercial transaction between the 
Stevensons and Jefferson is insufficient to support an award of attorneys fees to Jefferson's real 
estate agent (Windermere) under Idaho Code § 12-120(3 ). 
3 Because in the present dispute no contract claim was ever asserted against Windennere, 
Idaho Code§ 12-120(3) has no application at all to the dispute between the Stevensons and 
Windermere. 
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Finally, as set forth in I.R.C.P. 54(e)(l): "attorney fees under section 12-121, 
Idaho Code, may be awarded by the court only when it finds, from the facts presented to it, that 
the case was brought, pursued or defended frivolously, unreasonably or without foundation 
•••• " 4 In applying this rule the courts have required a finding that "the position of the 
nonprevailing party is plainly fallacious and, therefore, not fairly debatable." Assocs. Northwest, 
Inc. v. Beefs, 112 Idaho 603,605, 733 P.2d 824, 826 (Ct. App. 1987); see also Bonaparte v. Neff, 
116 Idaho 60, 64, 773 P.2d 1147, 1151 (Ct. App. 1989). And in this regard, although the Court 
decided the issues argued by the parties in their competing motions for summary judgment 
against the Stevensons, the Stevensons relied on unique factual bases to support their request for 
the imposition of a constructive trust on their money traced into the account of Windermere and 
cited multiple authorities in support of their unjust enrichment claim. Accordingly, the 
Stevensons respectfully submit there is no basis in fact or law to support a finding that their 
claim against Windermere was pursued frivolously, unreasonably, or without foundation, as 
required under Idaho Code § 12-121. 
B. Objection to Amount of Attorney Fees Claimed. 
As the caption for this case reflects, there were claims and counterclaims asserted 
by and between Windermere and Jefferson, in addition to the unjust enrichment claim asserted 
by the Stevensons. Yet a review of the billing invoices attached to the Affidavit of Jason S. 
Risch Re: Costs and Attorney Fees, dated August 16, 2010, establishes that Windermere is now 
seeking to recover from the Stevensons all of the attorney fees incurred in this action by 
4 Moreover, as required by I.R.C.P. 54(e)(2): "Whenever the court awards attorney fees 
pursuant to section 12-121, Idaho Code, it shall make a written finding, either in the award or in 
a separate document, as to the basis and reasons for awarding such attorney fees." 
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Windermere, including those with respect to the pending claims between Windermere and 
Jefferson. 
The requirements for an award of attorney fees in a situation such as here 
presented are articulated in the most recent decision in BECO Const. Co., Inc. v. J-U-B Eng 'rs, 
Inc., Idaho , 233 P.3d 1216, 1220-21 (2010): 
~ -
Relying on this Courts previous decisions in Rockefeller v. 
Grabow, 136 Idaho 637, 645, 39 P.3d 577, 585 (2001), Weaver v. 
Searle Bros., 129 Idaho 497,502,927 P.2d 887,892 (1996), and 
Brooks v. Gigray Ranches, Inc., 128 Idaho 72, 77-79, 910 P .2d 
7 44, 7 49-51 ( 1996), BECO also asserts that the memorandum of 
costs and fees submitted by J-U-B is inadequate to permit the 
district court to meaningfully apportion the attorney fees incurred 
in the defense of the contract action from the remaining claims. 
The difficulties with this argument are two-fold. First, while the 
original memorandum of costs and fees incurred by J-U-B does not 
categorize the fees specifically according to claim, many of the 
entries are clearly for work performed defending the contract 
claim-for example, those entities describing fees incurred in 
"obtain[ing] and review[ing] initial contract." Thus, unlike the 
district courts in the above cited cases, the district court in this case 
may find, in its discretion, that J-U-B's memorandum does in fact 
provide it with enough detail to properly apportion the fees among 
the different claims. Second, on remand, the district court has 
discretion to permit amendment of the memorandum of costs. See 
Ada County Highway Dist. v. Acarrequi, 105 Idaho 873, 874-75, 
673 P.2d 1067, 1068-69 (1983); Medrano v. Neibaur, 136 Idaho 
767, 770, 40 P.3d 125, 128 (2002) (Eismann, J., dissenting). 
(Brackets in original.) Accordingly, in no event should an award of attorney fees exceed th,e 
amount of the attorney fees incurred by Windermere that can be "meaningfully apportioned" to 
its defense of the Stevensons' unjust enrichment claim against it. 
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III. CONCLUSION 
Based on the foregoing points and authorities, Windermere has established its 
right to recover a total of $58.00 in costs for its court filing fees, and has no right to the recovery 
of any attorney fees at all. A hearing on this motion is not requested by the Stevensons. 
DATED this 26th day of August 2010. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 26th day of August 2010, I caused a true and 
correct copy of the foregoing PLAINTIFFS STEVENSONS' MOTION TO DISALLo,v 
CERTAIN COSTS AND ATTORNEY FEES CLAIMED BY DEFENDANT 
WINDERMERE to be served by the method indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83 702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLERUP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83 702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
-· No. --~F,L=Eo~11-:-;-: -=-o_,I-~ 
A.M ___ P.M. -.;;;+'=1,..--"-_,__ 
. ?J' 6 2010 
~j 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COlTI\J"TY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL EST ATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 






) Case No. CV OC 0909337 
) 
) SUPPLEMENTAL AFFIDAVIT OF 
) JASON S. RISCH RE: COSTS AND 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdef endant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
ST A TE OF IDAHO ) 
:ss. 































JASON S. RISCH, being first duly sworn upon oath, deposes and says as follows: 
1. Attached hereto as Exhibit "A" and incorporated herein by reference herein are 
copies of invoices actually provided to Windermere Real Estate/Capital Group, Inc. for services 
rendered by your Affiant in this matter from August 1, 2010 through September 16, 2010. The 
items billed on those respective documents represent line item details of the services performed 
and time incurred with regard to this case by your Affiant, and were directly and necessarily 
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incurred by your Affiant on behalf of Windermere, and do not include the time and services 
separately billed by John R. Jameson as detailed in a separate affidavit submitted 
contemporaneously herewith. 
2. Your Affiant has maintained an extensive litigation practice over several years as 
a licensed attorney, regularly involved in contested cases which have been resolved both prior to 
trial and after extensive litigation. My personal skills and expertise, the complicated issues in 
this case, and all other relevant factors under I.R.C.P. 54(e)(3), the hourly rates for the work done 
in this matter on behalf of Windermere are more than reasonable, were justly incurred and, based 
on this firm's longstanding relationship with Windermere, less than the hourly rates charged by 
similarly experienced attorneys in this area. Idaho Code § 28-24-105 requires the award of 
reasonable attorney fees by the prevailing party in a dispute between suppliers and dealers of 
farm equipment, as does Idaho Code§ 12-120(3). 
3. The total supplemental attorney fees claimed on behalf of Windermere in this 
affidavit is $1,192.50.00. 
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DATED This 16th day of September, 2010. 
RISCH + PISCA, PLLC 
Attorneys for ·windermere Real Estate/Capital 
Group, Inc. 
By~<::f?~ 
JASON S. RISCH, of the firm 
SUBSCRIBED AND SWORN TO BEFORE ME This 16th day of September, 2010. 
r-) 
~4 /,, )(y.~/ J~ 
y{~~UBi{CORIDAHO 
Residing at Boise, daho 
My Commission Expires: ________ _ 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 16th day of September, 2010, I caused to be served a true and 
correct copy of the foregoing SUPPLEMENT AL AFFIDAVIT OF JASON s. RISCH RE: COSTS AND 
ATTORNEY FEES as follows: 
Robert B. Burns 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83 702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83 702 
[ ] U.S. Mail (postage prepaid) 
[X] Hand Delivery 
[ ] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[X] Hand Delivery 
[ ] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[X] Hand Delivery 
[ ] Facsimile (208) 336-9712 
[ ] Overnight Mail 
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RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
8/2/2010 Review and revise Order to add 54(b) Certificate; 
forward to atty. Burns for comment. 
8/2/2010 Review and reply to atty. Mollerup regarding 
stipulation to vacate trial date. 
8/3/2010 Draft and finalize correspondence to court with 
proposed order. 
8/6/2010 Draft and finalize correspondence to atty. Clark. 
8/16/2010 Telephone conference with atty. Mollerup 
regarding Stipulation to Vacate Trial. 
8/16/2010 Finalize Memorandum of Fees and Costs and 
Affidavit in Support. 
8/16/2010 Finalize Affidavits in Support of Memorandum of 
Costs and Attorney Fees. 
8/24/2010 Telephone conference with atty. Mollerup 
regarding status. 
8/25/2010 Telephone conference with atty. Bradbury 
regarding status and stipulation on 54(b) 
Certificate and need for a hearing. 
8/25/20 I 0 Review Stevenson's Notice of Non-Objection; 
draft and finalize same for atty. Mollcrup and atty. 


















Hours Rate Amount 
0.2 225.00 45.00 
0.1 225.00 22.50 
0.2 225.00 45.00 
0.5 225.00 112.50 
0.2 225.00 45.00 
0.5 225.00 112.50 
0.4 150.00 60.00 
0.2 225.00 45.00 
0.3 225.00 67.50 




-RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise, l daho 83 702 
Date Description 
8/31 /2(1 l 0 Review court Order of Dismissal with Prejudice 
and calendar deadline; re, icw Stevenson's 
Objection to Costs and Fees; finalize :'Jotice of 







8/31/2010 I 115 
v. Stevenson 
Hours Rate Amount 
0.7 225.00 157.50 
Total $780.00 
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-RISCH PISCA, PLLC 
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251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
9/ l/2010 Legal review of cases cited in Stevenson's Motion 
to Disallow certain costs and attorney fees. 
9/14/20 I 0 Legal research re: attorney fee awards under 
quasi-contract claims. 
9/16/2010 Legal research re: attorney foes to a prevailing 
party when there is no enforceable contract 
between the parties. 
9/16/2010 Review case law; outline argument for hearing; 











Hours Rate Amount 
0.6 150.00 90.00 
0.7 150.00 105.00 
I.I 150.00 165.00 
2.1 225.00 472.50 
Total $832.S0 
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JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 WestJefferson Street 
Boise, Idaho 83 702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
NO. ------------q--FILED' I 
I\.M __ ~PM. .0 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTA TE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 






) Case No. CV OC 0909337 
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) SUPPLEMENTAL AFFIDAVIT OF JOHN 
) R. JAMESON RE: COSTS AND 
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WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho Corporation, 
Counterdefendant. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Third Party Plaintiff, 
vs. 
DAN GIVENS and STEVE OSBURN, 
individuals, 
Third Party Defendants. 
STATE OF IDAHO ) 
































JOHN R. JAMESON, being first duly sworn upon oath, deposes and says as follows: 
1. Attached hereto as Exhibit "A" and incorporated herein by reference hereiin are 
copies of invoices actually provided to Windermere Real Estate/Capital Group, Inc. for services 
rendered by your Affiant in this matter from August 1, 2010 through September 16. 2010. The 
items billed on those respective documents represent line item details of the services performed 
and time incurred with regard to this case by your Affiant, and were directly and necessarily 
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incurred by your Affiant on behalf of Windermere, and do not include the time and services 
separately billed by Jason S. Risch as detailed in a separate affidavit submitted 
contemporaneously herewith. 
2. Based on my level of my personal skills and expertise, the issues in this case, and 
all other relevant factors to be considered in an award of attorney fees under I.R.C.P. 54(e)(3), 
the hourly rates for the work done in this matter on behalf of Windermere are more than 
reasonable and comparable to the hourly rates charged by similarly situated attorneys in this 
area. 
3. The total supplemental attorney fees claimed on behalf of Windermere in this 
affidavit is $420.00. 
4. Therefore, the total attorney fees claimed on behalf of Windermere are 
$23,411.00. 
DATED This 16th day of September, 2010. 
RISCH + PISCA, PLLC 
Attorneys£ 
Group, In 




Residing at Bois~ I:ho 
My Commission Expires: 7 -/J-/J 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 16th day of September, 2010, I caused to be served a true and 
correct copy of the foregoing SUPPLEMENT AL AFFIDAVIT OF JOHN R. JAMESON RE: COSTS AND 
ATTORNEY FEES as follows: 
Robert B. Bums 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83702 
[ ] U.S. Mail (postage prepaid) 
[X] Hand Delivery 
[ ] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[X] Hand Delivery 
[ ] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[X] Hand Delivery 
[ ] Facsimile (208) 336-9712 
[ ] Overnight Mail 
c[f:tL~d~ 
Legal Assistant for Risch Pisca, PLLC 
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RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
8/2/2010 Review and revise Order to add 54(b) Certificate; 
forward to atty. Burns for comment. 
8/2/2010 Review and reply to atty. Mollerup regarding 
stipulation to vacate trial date. 
8/3/2010 Draft and finalize correspondence to court with 
proposed order. 
8/6/2010 Draft and finalize correspondence to atty. Clark. 
8/16/2010 Telephone conference with atty. Mollerup 
regarding Stipulation to Vacate Trial. 
8/16/2010 Finalize Memorandum of Fees and Costs and 








8/16/2010 Finalize Affidavits in Support of Memorandum of JRJ 
Costs and Attorney Fees. 
8/24/2010 Telephone conference with atty. Mollerup JSR 
regarding status. 
8/25/2010 Telephone conference with atty. Bradbury JSR 
regarding status and stipulation on 54(b) 
Certificate and need for a hearing. 
8/25/20 I 0 Review Stevenson's Notice of Non-Objection; JSR 
draft and finalize same ror atty. Mollerup and atty. 







Hours Rate Amount 
0.2 225.00 45.00 
0.1 225.00 22.50 
0.2 225.00 45.00 
0.5 225.00 112.50 
0.2 225.00 45.00 
0.5 225.00 112.50 
0.4 150.00 60.00 
0.2 225.00 45.00 
0.3 225.00 67.50 
0.3 225.00 67.50 
Total 
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RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 E. Front Street, Suite 400 
Boise, Idaho 83702 
Date Description 
8/31/2010 Review court Order of Dismissal with Prejudice 
and calendar deadline; review Stevenson's 
Objection to Costs and Fees; finalize Notice of 









Hours Rate Amount 
0.7 225.00 157.50 
ii 
Total $781) 00 
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--RISCH PISCA, PLLC 
407 WEST JEFFERSON 




251 L. Front Street, Suite 400 
Boise, Idaho 83 702 
Date Description 
9/1 /20 I 0 Legal review of cases cited in Stevenson's Motion 
to Disallow certain costs and attorney fees. 
9/l 4i2010 Legal research re: attorney fee awards under 
quasi-contract claims. 
9/162010 Legal research re: attorney fees to a prevailing 
party when there is no enforceable contract 
between the parties. 
9/16/2010 Review case law; outline argument for hearing; 












Hours Rate Amount 
0.6 150.00 90.00 
0.7 150.00 105.00 
I. I 150.00 I <,S 00 





IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
(~() 
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA AM. _ _:~~~ /. D 8 
THOMAS E. STEVENSON et al., 
Plaintiffs, 
vs. 
323 JEFFERSON LLC et al. 
Defendants. 




323 JEFFERSON LLC, 
Defendant. 
~~~4 
Case No. CV-OC-2009-9337 
ORDER GRANTING COSTS 
AND ATTORNEY FEES 
On July 15, 2010, the Court orally granted summary judgment to Windermere Real 
Estate/Capital Group, Inc. ("Windermere") against Thomas and Vicki Stevenson ("the 
Stevensons") and entered an order on August 5, 2010. Pursuant to stipulation, the Court 
dismissed the Stevensons' complaint against Windennere with prejudice on August 25, 2010, 
and issued an I.R.C.P. 54(b) certificate. 
On August 16, 2010, Windermere moved for costs and fees under I. R.C. P. 54( e )( 1) and 
LC.§§ 12-120 and 12-121. The Stevensons timely opposed on August 27, 2010. 
The Court heard argument on September 16, 2010, and took the matter under advisement. 
Based on the record, the Court finds that the Stevensons filed this litigation unreasonably and 
without foundation. In an exercise of discretion, the Court awards Windermere $21,056.50 in 
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attorney fees under I.C. § 12-121 and I.R.C.P. 54(e)(l) and $58.001 in non-discretionary costs. 
The Court denies the request for discretionary costs finding these costs to be necessary and 
reasonable but not extraordinary. 
BACKGROUND 
Plaintiffs Thomas E. Stevenson and Vicki Jan Stevenson, husband and wife, entered into 
a contract to purchase real property from Defendant 323 Jefferson, LLC ("Jefferson") on or 
about January 23, 2008. Windermere Real Estate/Capital Group, Inc. ("Windermere") acted as 
the real estate broker representing Jefferson and had a contract with Jefferson to operate as its 
broker. It was undisputed that the broker contract between Jefferson and Windermere 
specifically provided that Windermere was entitled to compensation for its participation in this 
transaction. It was undisputed that Windermere had no contractual relationship with the 
Stevensons. It was undisputed that Mr. Stevenson, a licensed real estate broker, represented both 
his wife and himself in the transaction. 
The Stevensons entered into a Real Estate Purchase and Sale Agreement and Receipt for 
Earnest Money for Jefferson Condominiums ("Real Estate Agreement") with Jefferson. As 
required by the Real Estate Agreement, the Stevensons transferred $38,000 in earnest money to 
Windermere to be held temporarily in Windermere's trust account. In August, 2008, 2 the 
Stevensons authorized Windermere in writing to release the earnest money to Jefferson. As 
specifically authorized, Windermere transferred the earnest money to Jefferson. 
Jefferson cashed the earnest money and segregated a $9,500 portion of the payment in a 
separate checking account from the other funds. On September 11, 2008, Jefferson paid 
Windermere 25% of the Stevensons' earnest money (the $9,500 held in the segregated account) 
as partial payment of Windermere's sales commission. The Stevensons introduced no evidence 
that Windermere was not owed this money by Jefferson and did not argue Windermere was not 
owed this money. 
On March 9, 2009, Jefferson terminated the Real Estate Agreement. The Stevensons 
accepted the termination and demanded the return of their earnest money on April 3, 2009. 
When Jefferson failed to return their money, the Stevensons filed this litigation against Jeffrrson 
1 The Stevensons object to the service costs on the basis there were no costs for serving them. If Windermere 
intends to pursue this amount, it shall provide further documentation. 
2 Thomas Stevenson signed the Addendum on August 11, 2008, and Vicki Stevenson signed it on August 3, 2008. 
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and Windermere on May 18, 2009, seeking the recovery of $39,880. The Stevensons alleged 
breach of contract and unjust enrichment against Jefferson. As to Windermere, the Stevensons 
alleged a claim for unjust enrichment. 
Windermere answered and then counterclaimed against Jefferson. On or about August 3, 
2009, the Stevensons settled with Jefferson for $30,380. As part of that settlement, in exchange 
for receiving $30,380 from Jefferson, the Stevensons dismissed Jefferson from this action. 
Windermere then filed a Motion to Dismiss the sole cause of action against it - unjust 
enrichment. In response, the Stevensons opposed and moved for summary judgment supporting 
their summary judgment with material from outside the pleadings. The Court notified the parties 
that it would treat the Motion to Dismiss as a Motion for Summary Judgment. I.R.C.P. l2(b); 
Storm v. Spaulding, 137 Idaho 145, 44 P.3d 1200 (Ct. App. 2002). After further briefing and 
oral argument, the Court ruled orally in favor of Windermen: and dismissed the action against it. 
The Court specifically ruled that the Stevensons had no factual or legal basis to assert a 
claim for unjust enrichment against Windermere because they could not establish a prima facie 
case3 for an implied-in-law contract. The Court ruled that the Stevensons did not confer a 
benefit on Windermere and that there was no evidence to support a claim that they did. The 
Court ruled that only Jefferson conferred a benefit on Windermere. The payment to Winde:rmere 
was made by Jefferson under a contract it had with Windermere, not the Stevensons. 
Furthermore, the Court ruled that while there is no requirement of a contractual relationship in 
order to meet the first element of unjust enrichment, but the law still requires some minimal 
relationship to exist4 and found that there was no minimal relationship between the Stevensons 
and Windermere. 5 
3 The Court of Appeals held in In re: Estate of Boyd, 
In order to establish a prima facie case, the Plaintiff must show that there was ( 1) a benefit 
conferred upon the defendant by the plaintiff; (2) appreciation by the defendant of such a benefit; 
and (3) acceptance of the benefit under circumstances that would make it inequitable for the 
Defendant to retain the benefit without benefit to the Plaintiff of the value thereof. 
In re: Estate of Boyd, 134 Idaho 669, 8 P.3d 664 (Ct. App. 2000). 
4 Bec:o Constr Co., Inc. v. Bannock Paving Co., 118 Idaho 463, 797 P.2d 863 (1997). 
5 The Stevensons also claimed the Court should impose a constructive trust. However, the Court noted that this was 
an equitable remedy imposed by a court where there is a wrongful holding of property by one who is potc:ntially 
unjustly enriched. In such circumstances, "the defendant is treated as if he or she had been an express trustee from 
the date of the wrongful holding and is required to convey the property to the plaintiff" Klein v. Shaw, 109 Idaho 
237. As stated in Chinchurreta 1·. Evergreen A-fgmr., Inc., 117 Idaho 591, 592, 790 P.2d 372, _(Ct.App. 1989): 
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The Stevensons never conferred a benefit upon Windermere. The Stevensons transferred 
the earnest money to Windermere because it acted as the Jefferson's broker and held the funds 
until either party released them. Windermere only transferred the funds to Jefferson because it 
was expressly authorized in writing to transfer those funds to Jefferson by the Stevensons. 
Jefferson's choice to fulfill its contractual obligation to pay a commission to Windermere out of 
the earnest money funds it received from the Stevensons does not alter the fact that the benefit 
conferred upon Windermere was by Jefferson--not the Stevensons.6 
Therefore, the Court held Windermere was entitled to judgment as a matter of law, and 
that no genuine issue of material fact existed. 
ANALYSIS 
In Idaho, parties pay their own attorney's fees unless a statute or contract provides 
otherwise. Rohr v. Rohr, 128 Idaho 137, 911 P.2d 133 (1996); Owner-Operator Independent 
Drivers v. Idaho Public Utilities Com 'n, 125 Idaho 401, 871 P.2d 818 (1994); Matter of Estate of 
Keeven, 126 Idaho 290, 882 P.2d 457 (Ct. App. 1994) (also called the "American Rule"). The 
party who claims attorney fees must present the Court either a statute or contract between the 
parties permitting such an award; if the party does not point the Court to a statute or contract, 
attorney fees may be denied. Fournier v. Fournier, 125 Idaho 789, 74 P.2d 600 (Ct. App. 1994). 
In this case, Windermere asserts that an award is authorized under J.C. § 12-121 and J.C. § 12-
120. The Court notes that both Windermere and the Stevensons requested attorney fees under 
J.C.§ 12-120andl.C. § 12-121 in their respective pleadings. 
"a constructive trust may be imposed in practically any case where there is a wrongful acquisition or detention of 
property to which another is entitled." As stated in Chinchurreta, for a constructive trust to be found, there mllst be 
a "wrongful acquisition or detention of property to which another is entitled." Chinchurreta, 117 Idaho at 92. 
Windermere's receipt of the commission from Jefferson was made lawfully and pursuant to an express contract. A 
constructive trust fails for the same reasons -- there was no unjust enrichment. There was no evidence 
Windermere 's receipt of the $9,500 was a wrongful acquisition or detention of those funds. 
6 While the Stevensons alleged Windermere was unjustly enriched because the legal description of the property in 
the Real Estate Agreement was inadequate, the alleged inadequacy does not control whether Windermere was 
entitled its commission as guaranteed by its Exclusive Representation Agreement with Jefferson and does not place 
the Stevensons in the shoes of Jefferson. There was no allegation or evidence that Wmdermere had failed to fulfill 
its contractual duty to Jefferson and, moreover, the Stevensons do not have standing to pursue such a claim. Finally, 
as argued by Windermere, there was no evidence that the description was in fact legally inadequate. See I.C. § 55-
1526; Ray v. Frasure, 146 Idaho 625, 200 P.3d 1174 (2009). 
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The Court finds attorney fees are not available under LC. § 12-120.7 However, the Court 
awards attorney fees under I.C. § 12-121, finding this litigation was brought against Windermere 
frivolously, unreasonably and without foundation. 
A. The litigation was brought against Windermere frivolously, unreasonably 
and without foundation. 
The decision whether to award attorney fees pursuant to I.C. § 12-121 is a matter of 
discretion for the trial court. Walker v. Boozer, 140 Idaho 451, 95 P.3d 69 (2004). Furthermore, 
a district court's determination whether an action was brought or defended unreasonably., as a 
basis for an attorney fee award to an opposing party, is a matter of discretion. Id. This statute 
allows a court, in the exercise of its discretion, to award attorney fees to the prevailing party but 
only if the court determines that the case was brought, pursued, or defended frivolously, 
unreasonably, or without foundation. Id. 
Just like the terms "brought" and "pursued" are used disjunctively in Rule 54(e)(l),8 so 
are the terms "frivolous," "unreasonable" and "without foundation." See e.g., Ortiz v. Reamy, 
115 Idaho 1099, 1101, 772 P.2d 737, 739 (Ct. App. 1989). This indicates that a non-prevailing 
plaintiff may suffer an award of fees against him if bringing the claim was frivolous, 
unreasonable, or without foundation. According to Black's Law Dictionary (8th ed. 2004), 
unreasonable means "[n]ot guided by reason; irrational or capricious," while frivolous means 
"[l]acking a legal basis or legal merit; not serious; not reasonably purposeful." Unreasonable is 
clearly a lesser standard than frivolous. 
7 I.C. § 12-120(1) only applies where the amount pied is "twenty-five thousand dollars ($25,000) or less." The 
amount pled was in excess of $25,000. Therefore, the Court finds attorney fees are not available on this basis. 
Likewise, pursuant to LC. § 12-120(3), a party may only recover attorney fees in a property transaction 
pursuant to subsection (3) if the transaction is commercial. A commercial transaction is defined as "all transactions 
except transactions for personal or household purposes." LC. § 12-120(3). A transaction involving the sale and 
purchase of personal residential property is not a "commercial transaction" within the meaning of the statute. 
Karterman v. Jameson, 132 Idaho 910, 916, 980 P.2d 574, 580 (Ct. App. 1999) (citing Herrick v. Leuzinger, 127 
Idaho 293, 306, 900 P.2d 201, 214 (Ct. App. 1995) (concluding where the purpose of a lease agreement was to 
operate a commercial cattle ranch, and the parties did not maintain a home on the ranch property, the lease was a 
commercial transaction and attorney fees were awardable pursuant to I.C. § 12-120(3)). This transaction imolved 
the purchase of residential property and, therefore, attorney fees are not available under I.C. § 12-120(3). Mor~over, 
while the Real Estate Agreement between Jefferson and the Stevensons did provide for attorney fees, Windermere 
was not a party to that agreement. 
8 I.R.C.P. 54(e)(l) provides in relevant part as follows: 
(e)(l) Attorney Fees . ... attorney fees under section 12-121, Idaho Code, may be awarded by the 
court only when it finds, from the facts presented to it, that the case was brought, pursued or 
defended frivolously, unreasonably or without foundation; ... 
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In this case, the Court found there were no facts or law to support the claim made by the 
Stevensons against Windermere. When deciding whether prevailing party attorney fees should 
be awarded, the entire course of the litigation must be taken into account and if there is at least 
one legitimate issue presented, attorney fees may not be awarded even though the losing party 
has asserted other factual or legal claims that are frivolous, unreasonable, or without foundation. 
Michalk v. Michalk, 148 Idaho 224, 220 P.3d 580 (2009). The Court has carefully reviewed the 
record and finds that at no time did the Stevensons assert any legitimate factual or legal issue. 
The Court recognizes that attorney fees are rarely awarded under LC. § 12-121. 
However, because the Stevensons failed to raise any triable issues of fact or present any 
legitimate issue of law, their claim against Windermere was meritless and attorney fees are 
appropriate. See Mortensen v. Stewart Title Guar. Co., 149 Idaho 437, 
397 (2010). 
B. Windermere is the prevailing party. 
, 235 P.3d 387, 
The determination as to which party, if any, prevailed is within the Court's discretion. 
Holmes, 125 Idaho at 787, 874 P.2d at 598 (Ct. App. 1994) (citing Radell v. Radell, 122 Idaho 
442,450, 835 P.2d 677,685 (Ct.App.1992)). In determining whether there is a prevailing party, 
the Court first looks to the Idaho Rules of Civil Procedure. Rule 54( e )( 1) incorporates Rule 
54( d)(l )(B) which provides in part: 
In determining which party to an action is a prevailing party and entitled to costs, 
the trial court shall in its sound discretion consider the final judgment or result of 
the action in relation to the relief sought by the respective parties, whether there 
were multiple claims, multiple issues, counterclaims, third party claims, cross-
claims, or other multiple or cross issues between the parties, and the extent to 
which each party prevailed upon each of such issue or claims. 
See also Jerry J Joseph CL. U Ins. Associates v. Vaught, 117 Idaho 555, 789 P.2d 1146 (Ct. 
App. 1990). 
Here, this Court ruled in favor of Windermere on every point considered in its motion for 
summary judgment. In an exercise of discretion, the Court finds Windermere is the prevailing 
party in this matter and, therefore, entitled to a reasonable award of attorney's fees. 
C. The fees claimed are reasonable. 
Windermere seeks an award of $23,411.00 in attorney fees. Determining whether the 
amount of an attorney fee award is reasonable is within the Court's sound discretion. Craft Wall 
of Idaho, Inc. v. Stonebraker, 108 Idaho 704, 701 P.2d 324 (Ct. App. 1985). What constitutes a 
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reasonable fee is controlled by the criteria of I.R.C.P. 54(e)(3). See Sanders v. Lankford, 134 
Idaho 322, 1 P.3d 823 (Ct. App. 2000); Kelly v. Hodges, 119 Idaho 872, 876, 811 P.2d 48, 52 
(Ct. App. 1991 ). "These factors are applicable wherever they would not conflict with the 
contract or statute upon which the award is based. See Rule 54(e)(8)." Bank of Idaho v. Colley, 
103 Idaho 320, 326, 647 P.2d 776, 782 (Ct. App. 1982). 
The Court is "permitted to examine the reasonableness of the time and labor expended by 
the attorney under I.R.C.P. 54(e)(3)(A) and need not blindly accept the figures advanced by the 
attorney." Craft Wall, 108 Idaho at 705-706, 701 P.2d at 325. In this case, the Court finds there 
is ample evidence to support the claimed fees. 
In this case, as Windermere argued at the hearing, Windermere attempted to keep fees 
low by among other things filing a Motion to Dismiss and asking the Stevensons to stay 
discovery pending the outcome of these motions. The Stevensons refused. In response lo the 
Motion to Dismiss, the Stevensons moved for summary judgment. Examining the responses 
filed by the Stevensons demonstrated that Windermere was forced to more extensively respond, 
thus incurring additional fees. The Court finds that the hourly fees given the respective 
experience and the prevailing fees for similar representation is reasonable. 
The Stevensons claim that the amounts should be apportioned between those incuned in 
representing Windermere against the Stevensons and those incurred in representing Windennere 
against Jefferson. The Court has carefully reviewed the number of hours and their description 
and reduces the amount claimed and awards Windermere S21,056.50. The Court reduced the 
amount claimed to reflect hours that appeared to be either unrelated to the litigation (requests 
from Clark Development, reviewing insurance and making insurance demands, working on 
CC&Rs) or related to the portion of the litigation with Jefferson. The Court finds that the 
remaining number of hours claimed are clearly reasonable given the motion practice and the 
Stevensons' responses. 
The Court finds that the memorandum of attorney's fees supports its request. After 
considering all the factors listed in I.R.C.P. 54(e)(3), the Court finds, in its discretion, the 
claimed attorneys' fees, as reduced, to be reasonable in amount and awards $21,056.50 in 
attorney fees to Windermere. 
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C. Windermere is entitled to costs. 
Rule 54(d)(l)(C), I.R.C.P., governs awards of costs as a matter of right. Windermere 
claims $245.00 in costs as a matter of right. However, the Stevensons claim that no servic,e fees 
were incurred and Windermere has not provided proof those fees were incurred. Therefore, the 
Court hereby grants Windermere $58.00 for filing costs. If Windermere provides the Court with 
additional proof, it will award any service fees actually incurred. 
Windermere also requests discretionary costs pursuant to I.R.C.P. 54(d)(l)(D) in the 
amount of $9.99 in non-discretionary costs. Rule 54(d)(l)(D) governs discretionary costs and 
provides in relevant part as follows: 
Additional items of cost not enumerated in, or in an amount in excess of that 
listed in subparagraph (C) ["Costs as a Matter of Right"], may be allowed upon a 
showing that said costs were necessary and exceptional costs reasonably incurred, 
and should in the interest of justice be assessed against the adverse party. The 
trial court, in ruling upon objections to such discretionary costs contained in the 
memorandum of costs, shall make express findings as to why such specific item 
of discretionary cost should or should not be allowed. 
The Court recognizes this issue as one of discretion. Although the costs may be reasonable and 
justified, the Court cannot find that these are "exceptional" costs as contemplated by the Rule. 
Therefore, in an exercise of discretion, the Court denies Windermere an award of discretionary 
costs. 
CONCLUSION 
In an exercise of discretion, the Court awards Windermere $21,056.50 in attorney fees 
under LC. § 12-121 and I.R.C.P. 54(e)(l) and $58.009 in non-discretionary costs. The Court 
denies the request for discretionary costs finding these costs to be necessary and reasonable but 
not extraordinary. 
IT IS SO ORDERED. 
DATED this 21st day of September 2010. 
CHE~P~ 
District Judge 
9 The Stevensons object to the service costs on the basis there were no costs for serving them. If Windermere 
intends to pursue this amount, it shall provide further documentation. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appellants, 
VS. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defend an ts-Respondents. 
Case No. CV OC 0909337 
NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENTS 323 JEFFERSON LLC AND 
WINDERMERE REAL ESTATE/CAPITAL GROUP, INC. AND THE 
PARTIES' ATTORNEYS, STEPHEN A. BRADBURY, OF THE FIRM 
WILLIAMS BRADBURY, PC, 1015 W. HAYS STREET, BOISE, 
IDAHO 83702, AND JASON S. RISCH AND JOHN JAMESON, OF THE 
FIRM RISCH PISCA, PLLC, 407 W. JEFFERSON STREET, BOISE, 
IDAHO 83702, AND THE CLERK OF THE ABOVE-ENTITLED COURT. 
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1. The above-named appellants Thomas E. Stevenson and Vicki Jan 
Stevenson appeal against the above-named respondents to the Idaho Supreme Court from the 
Order of Dismissal With Prejudice and Rule 54(b) Certificate entered in the above-entitled action 
on August 25, 2010, by the Hon. Cheri C. Copsey, presiding, together with said court's 
subsequent Order Granting Costs and A ttomey Fees entered September 21, 2010. 
2. The appellants have the right to appeal to the Idaho Supreme Court, and 
the judgments or orders described in paragraph 1 above are appealable orders under and pursuant 
to Rules 1 l(a)(3) and 1 l(a)(7) and 17(e)(l)(C), 1.A.R. 
3. The preliminary issues on appeal are: 
(a) Did the district court err in dismissing the appellants' claim for 
unjust enrichment against the respondent Windermere Real Estate/Capital Group, Inc. and 
granting said respondent summary judgment against the appellants on their claim for unjust 
enrichment? 
(b) Did the district court err in granting the respondent Windermere 
Real Estate/Capital Group, Inc. an award of attorney fees pursuant to Idaho Code Section 
12-121? 
4. No order has been entered sealing all or any portion of the record in this 
action. 
5. A reporter's transcript of the hearings in this action held on July 15, 2010, 
and September 16, 2010, is requested, in [X] hard copy [ ] electronic format [ ] both. 
6. The appellants request the following documents to be included in the 
clerk's record in addition to those automatically included in Rule 28, I.A.R.: 
(a) Order of Dismissal, filed August 28, 2009; 
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(b) Affidavit of Thomas E. Stevenson, filed March 5, 2010; 
(c) Affidavit of Anna L. Arrants, filed March 5, 2010; 
(d) Affidavit of Robert B. Burns filed March 5, 2010; 
(e) Affidavit of Steve Osburn in Support ofWindermere's Motion for 
Summary Judgment, filed April 8, 2010; 
(f) Affidavit of Dan Givens in Opposition to Plaintiffs' Motion for 
Summary Judgment, filed April 15, 2010; and 
(g) Second Affidavit of Thomas E. Stevenson, filed May 21, 2010. 
7. I certify: 
(a) that a copy of this notice of appeal has been served on each 
reporter of whom a transcript has been requested as named below at the address set out below: 
Robin Lee (for July 15, 2010 hearing) 
Tucker and Associates 
605 West Fort Street 
P.O. Box 1625 
Boise, ID 83701 
Kim Madsen (for September 16, 2010 hearing) 
Judge Copsey' s Chambers 
Ada County Courthouse 
200 West Front Street 
Boise, ID 83702-7300; 
(b) that the above reporters have been paid the estimated fees for 
preparation of their respective reporter's transcript; 
(c) that the estimated fee for the preparation of the clerk's record has 
been paid; 
( d) that the appellate filing fee has been paid; and 
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(e) that service has been made upon all parties required to be served 
pursuant to Rule 20, I.A.R. 
DA TED this 5th day of October 2010. 
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Attorneys for Plain ti ffs-Appcllants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
--, I• ? 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appellants, 
Case No. CV OC 0909337 
AMENDED NOTICE OF APPEAL 
vs. 
323 JEFFERSON LLC, an Idaho limited 
liability company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants-Respondents. 
TO: THE ABOVE NAMED RESP01'.1DENTS 323 JEFFERSON LLC AND 
WINDERi\1ERE REAL ESTATE/CAPITAL GROUP, INC. AND THE 
PARTIES' ATTORNEYS, STEPHEN A. BRADBURY, OF THE FIRM 
WILLIAMS BRADBURY, PC, 1015 W. HAYS STREET, BOISE, 
IDAHO 83702, AND JASON S. RISCH AND JOHN JAMESON, OF THE 
FIRM RISCH PISCA, PLLC, 407 W. JEFFERSON STREET, BOISE, 
IDAHO 83702, AND THE CLERK OF THE ABOVE-ENTITLED COURT. 
AMENDED NOTICE OF APPEAL - 1 Client: 1795877 .1 
000305
C'QMENQWPlainJiffs:APPcllantsThornas E. Stevensm1a1Jd Vicki Jau 
Stevcnson,Jh1~oughJheircounsel of record Robert B. Bums of the finn Moffatt, Thornas,_Bm:rcn, 
R<?½k"&ficlds,ChmicrcdJ .:tl~cifileJl1cir Amended Notice of Appeal pursuantt9Ru le l 7(1nt 
I.AR. 
1. The above-named appellants Thomas E. Stevenson and Vicki Jan 
Stevenson appeal against the above-named respondents to the Idaho Supreme Court from the 
Order of Dismissal With Prejudice and Rule 54(b) Certificate entered in the above-entitled action 
on August 25, 2010, by the Hon. Cheri C. Copsey, presiding, together with said court's 
subsequent Order Granting Costs and Attorney Fees entered September 21, 2010. 
2. The appellants have the right to appeal to the Idaho Supreme Court, and 
the judgments or orders described in paragraph 1 above are appealable orders under and pursuant 
to Rules 1 l(a)(3) and 1 l(a)(7) and 17(e)(l)(C), I.AR. 
3. The preliminary issues on appeal are: 
(a) Did the district court err in dismissing the appellants' claim for 
unjust enrichment against the respondent Windermere Real Estate/Capital Group, Inc. and 
granting said respondent summary judgment against the appellants on their claim for unjust 
emichment? 
(b) Did the district court--eFF abuse its discretion in granting the 
respondent Windermere Real Estate/Capital Group, Inc. an award of attorney fees pursuant to 
Idaho Code Section 12-121? 
4. No order has been entered sealing all or any portion of the record in this 
action. 
AMENDED NOTICE OF APPEAL - 2 Client: 1795877.1 
000306
5. A reporter's transcript of the hearings in this action held on July 15, 2010, 
and September 16, 2010, is requested, in [X] hard copy [ ] electronic format [ ] both. 
6. The appellants request the following documents to be included in the 
clerk's record in addition to those automatically included in Rule 28, I.A.R.: 
(a) Order of Dismissal, filed August 28, 2009; 
(b) Affidavit of Thomas E. Stevenson, filed March 5, 2010; 
( c) Affidavit of Anna L. Arrants, filed March 5, 201 O; 
(d) Affidavit ofRobert B. Bums filed March 5, 2010; 
(e) Affidavit of Steve Osburn in Support ofWindermere's Motion for 
Summary Judgment, filed April 8, 2010; 
(f) Affidavit of Dan Givens in Opposition to Plaintiffs' Motion for 
Summary Judgment, filed April 15, 2010;--aoo 
(g) Second Affidavit of Thomas E. Stevenson, filed May 21, 2010; 
(liL Plaintiff'> Stevcnsons' Motion_ to Disallow Certain Costs and 
7. I certify: 
(a) that a copy of this notice of appeal has been served on each 
reporter of whom a transcript has been requested as named below at the address set out below: 
Robin Lee (for July 15, 2010 hearing) 
Tucker and Associates 
605 West Fort Street 
P.O. Box 1625 
Boise, ID 83701 
AMENDED NOTICE OF APPEAL - 3 Client: 1,'95877.1 
000307
Kim Madsen (for September 16, 2010 hearing) 
Judge Copsey's Chambers 
Ada County Courthouse 
200 West Front Street 
Boise, ID 83702-7300; 
(b) that the above reporters have been paid the estimated fees for 
preparation of their respective reporter's transcript; 
(c) that the estimated fee for the preparation of the clerk's record has 
been paid; 
( d) that the appellate filing fee has been paid; and 
( e) that service has been made upon all parties required to be served 
pursuant to Rule 20, I.A.R. 
DATED this 7th day of October 2010. 
AMENDED NOTICE OF APPEAL - 4 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 7th day of October 2010, I caused a true and 
correct copy of the foregoing AMENDED NOTICE OF APPEAL to be served by the method 
indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLERUP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83 702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
AMENDED NOTICE OF APPEAL - 5 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
Client:1705877.1 
000309
~\J t. \.' 
f.Ct: n 




Robert B. Bums, ISB No. 3744 
MOFFA TT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
rbb@moffatt.com 
24061.0000 
Attorneys for Plaintiffs-Appellants 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appel !ants, 
vs. 
~EFFERSON LI .C, an Idaho limited 
habi lity-€0-ffifti.HlY, ami-WINDERMERE REAL 
ESTATE/CAPITAL GROUP, Il~C., an Idaho 
corporation, 
Defendants-Respondent5--;1 
.123 JFfFERSONLLC', an_ldahQ_limitcd 
l iflQili l.Y_c;Qt11llliJJ Yi 
Defendant. 
Case No. CV OC 090933 7 
SECOND AMENDED NOTICE OF 
APPEAL 
TO: THE ABOVE NAMED RESPOl'IDENT8 323 JEFFERSON bLC AND 
WINDERMERE REAL ESTATE/CAPITAL GROUP, INC. AND-+1=1-EJTS 
P.\RTI.ES' ATTORNEYS, STEPHEN A. BRADBURY, OF THE FIRM 
SECOND AMENDED NOTICE OF APPEAL - 1 Client:1W1196.1 
000310
'f/lLLJAMS BRADBURY, PC, 1015 W. HAYS STREET, BOISE, 
IDAHO 83702,--AND JASON S. RISCH AND JOHN JANIESON, OF THE 
FIRM RISCH PISCA, PLLC, 407 W. JEFFERSON STREET, BOISE, 
IDAHO 83702, AND THE CLERK OF THE ABOVE-ENTITLED COURT. 
COME _NOW Plaintiffs~Appellants Tboma_sE, Stevensonand VickiJan 
St9Y~l1SQJl,Jl}i-9tightb9ir i:gt1psel of record Robert B. Burns ofJhe firm Mo ffatt,Jp91na?,J}c1rrctt, 
Roc.:k&FieJds,Chartered,andfileJbeicSecoudAn1e11dedNPtice of AppeaLpursuanlJ0Rul1: 
llCm),J.A.R. 
1. The above-named appellants Thomas E. Stevenson and Vicki Jan 
Stevenson appeal against the above-named respondents to the Idaho Supreme Court from the 
Order of Dismissal With Prejudice and Rule 54(b) Certificate entered in the above-entitled action 
on August 25, 2010, by the Hon. Cheri C. Copsey, presiding, together with said court's 
subsequent Order Granting Costs and Attorney Fees entered September 21, 2010. 
2. The appellants have the right to appeal to the Idaho Supreme Court, and 
the judgments or orders described in paragraph 1 above are appealable orders under and pursuant 
to Rules 1 l(a)(3) and 1 l(a)(7) and 17(e)(l)(C), I.A.R. 
3. The preliminary issues on appeal are: 
(a) Did the district court err in dismissing the appellants' claim for 
unjust enrichment against the respondent Windermere Real Estate/Capital Group, Inc. and 
granting said respondent summary judgment against the appellants on their claim for unjust 
enrichment? 
(b) Did the district court--eFFabuseiJs discretiQn in granting the 
respondent Windermere Real Estate/Capital Group, Inc. an award of attorney fees pursuant to 
Idaho Code Section 12-121? 
SECOND AMENDED NOTICE OF APPEAL - 2 Client: 1 eo1196.1 
000311
-· 
4. No order has been entered sealing all or any portion of the record in this 
action. 
5. A reporter's transcript of the hearings in this action held on July 15, 2010, 
and September 16, 2010, is requested, in [X] hard copy [ ] electronic format [ ] both. 
6. The appellants request the following documents to be included in the 
clerk's record in addition to those automatically included in Rule 28, I.A.R.: 
(a) Order of Dismissal, filed August 28, 2009; 
(b) Affidavit of Thomas E. Stevenson, filed March 5, 2010; 
(c) Affidavit of Anna L. Arrants, filed March 5, 2010; 
(d) Affidavit of Robert B. Bums filed March 5, 2010; 
(e) Affidavit of Steve Osburn in Support ofWindermere's Motion for 
Summary Judgment, filed April 8, 2010; 
(f) Affidavit of Dan Givens in Opposition to Plaintiffs' Motion for 
Summary Judgment, filed April 15, 2010;--ffiltl-
(g) Second Affidavit of Thomas E. Stevenson, filed May 21, 2010; 
(h) Plaintiffs Stevensons' Motion to Disallow Ce1iain Costsand 
L:\ttorney Fees Clain1ed by Defendant Windennere, filed August 27, 2010. 
7. I certify: 
(a) that a copy of this notice of appeal has been served on each 
reporter of whom a transcript has been requested as named below at the address set out below: 
SECOND AMENDED NOTICE OF APPEAL - 3 Client: 1801196.1 
000312
._, 
Robin Lee (for July 15, 2010 hearing) 
Tucker and Associates 
605 West Fort Street 
P.O. Box 1625 
Boise, ID 83701 
Kim Madsen (for September 16, 2010 hearing) 
Judge Copsey's Chambers 
Ada County Courthouse 
200 West Front Street 
Boise, ID 83702-7300; 
(b) that the above reporters have been paid the estimated fees for 
preparation of their respective reporter's transcript; 
( c) that the estimated fee for the preparation of the clerk's record has 
been paid; 
( d) that the appellate filing fee has been paid; and 
( e) that service has been made upon all parties required to be served 
pursuant to Rule 20, I.A.R. 
DATED this 12th day of October 2010. 
SECOND AMENDED NOTICE OF APPEAL - 4 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
Attorneys for Plaintiffs 
Client: 1801196.1 
000313
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 12th day of October 2010, I caused a true and 
correct copy of the foregoing SECOND AMENDED NOTICE OF APPEAL to be served by 
the method indicated below, and addressed to the following: 
Jason S. Risch 
John Jameson 
RISCH PISCA, PLLC 
407 W. Jefferson St. 
Boise, ID 83702 
Facsimile (208) 345-9928 
Attorneys for Defendant Windermere Real 
Estate/Capital Group Inc. & Steve Osburn 
Stephen A. Bradbury 
WILLIAMS BRADBURY, PC 
1015 W. Hays St. 
Boise, ID 83702 
Facsimile (208) 344-0077 
Attorneys for Defendant 323 Jefferson LLC 
Richard W. Mollerup 
MEULEMAN MOLLERUP, LLP 
755 W. Front St., Suite 200 
Boise, ID 83702 
Facsimile (208) 336-9712 
Attorneys for Dan Givens 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
/Robert B. Bu s 
SECOND AMENDED NOTICE OF APPEAL - 5 Client: 1801196.1 
000314
JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC 
Attorneys at Law 
407 WestJefferson Street 
Boise, Idaho 83702 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
l\ki~··-- -
i c,·.. D r · ,\' .- ·-,::, c , ·· 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, and WINDERMERE REAL 
ESTATE/CAPITAL GROUP, INC., an Idaho 
corporation, 
Defendants. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Plaintiff, 
vs. 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Defendant. 




) Case No. CV OC 0909337 
) 
) JUDGMENT AW ARD ING 
































WINDERMERE REAL ESTATE/CAPITAL ) 





323 JEFFERSON LLC, an Idaho limited liability ) 
company, ) 
) 




DAN GIVENS and STEVE OSBURN, ) 
individuals, ) 
) 
Third Party Defendants. ) 
) 
The Court, having issued its Order Granting Costs and Attorney Fees in favor of 
Windermere Real Estate/Capital Group, Inc. in the amount of $21,056.50 and costs in the 
amount of $58.00; 
Therefore, judgment is hereby entered against Plaintiffs THOMAS AND VICKI 
STEVENSON in favor of WINDERMERE REAL ESTATE/CAPITAL GROUP, INC. in the 
amount of, twenty-one thousand, one hundred fourteen dollars and fifty cents ($21,114.50). 
v>-
DATED this » day of Oci , 2010. 
JUDGMENT AWARDING ATTORNEY FEES - 2 
000316
-
CERTIFICATE OF MAILING 
I hereby certify that on this :)1 day of od-" , 2010, I mailed (served) a true 
and correct copy of the within instrument to: 
Jason S. Risch 
RISCH PISCA, PLLC 
407 W. Jefferson 
Boise, Idaho 83702 
Robert B. Bums 
MOFFATT THOMAS BARRETT RC 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83702 
JUDGMENT AWARDING ATTORNEY FEES - 3 
By: ------>.cc-~----'--------ll--------
Deputy ourt Clerk 
000317
JASON S. RISCH (ISB # 6655) 
JOHN R. JAMESON (ISB # 7737) 
RISCH + PISCA, PLLC OCT Lo 2010 
Attorneys at Law 
407 West Jefferson Street 
Boise, Idaho 83 702 
J. DAVID NAVAHflO Cl,., . 
' r:;;f'\ 
Telephone: (208) 345-9929 
Facsimile: (208) 345-9928 
E-mail: jrisch@rischpisca.com 
By J. f'1ANDAU. 
i")~D'.JT',' 
Attorneys for Defendant Windermere Real Estate/Capital Group, Inc. 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON AND VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appellants, 
vs. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Defendant-Respondent. 
WINDERMERE REAL EST ATE/CAP IT AL 
GROUP, INC., an Idaho corporation, 
Cross-Appellant, 
vs. 
THOMAS E. STEVENSON AND VICKI JAN 





) Case No. CV OC 0909337 
) 





















TO: THE ABOVE NAMED CROSS-RESPONDENTS, THOMAS E. STEVENSON AND 
VICKIE JAN STEVENSON, AND THE PARTY'S ATTORNEY, ROBERT B. BURNS, 
OF THE FIRM MOFFATT THOMAS BARRETT ROCK & FIELDS, 101 S. CAPITOL 
BLVD., 10TH FLOOR, BOISE, IDAHO 83701, AND THE CLERK OF THE ABOVE 
ENTITLED COURT. 
NOTICE OF CROSS-APPEAL - Page l 
000318
NOTICE IS HEREBY GIVEN THAT: 
1. The above named cross-appellant, Windermere Real Estate/Capital Group, Inc., appeals 
against the above named cross-respondents to the Idaho Supreme Court from the Order Granting 
Costs and Attorney Fees, entered in the above entitled action on the 21 st day of September, 2010, 
Honorable Judge Cheri C. Copsey presiding. 
2. That the party has a right to cross-appeal to the Idaho Supreme Court, and the order 
described in paragraph 1 above is an appealable order pursuant to Rule 1 l(a)(7) and 1 l(g), LA.R. 
3. The preliminary issue on appeal is: 
a. Did the district court err in denying the cross-appellant's claim for attorney fees 
under Idaho Code§ 12-120(1) against the cross-respondents Thomas and Vickie Stevenson? 
4. Additional transcripts are not requested beyond those requested by the appellant in the 
initial notice of appeal. 
5. The cross-appellant requests the following documents to be included in the clerk's 
record in addition to those automatically included under Rule 28, I.A.R. and in addition to those 
designated by the appellant in the initial notice of appeal: 
a. Stipulation of Thomas E. Stevenson, Vickie Jan Stevenson and 323 Jefferson, 
LLC re: Dismissal of Claims with Prejudice, filed August 24, 2009. 
b. Windermere's Motion for Summary Judgment, filed April 8, 2010, 
c. Memorandum in Support of Windermere's Motion for Summary Judgment, filed 
April 8, 2010. 
d. Windermere's Memorandum in Opposition to Plaintiffs' Motion for Summary 
Judgment, filed April 15, 2010. 
e. Affidavit of Dan Givens in Opposition to Plaintiffs' Motion for Summary 
Judgment, filed April 15, 2010. 
NOTICE OF CROSS-APPEAL - Page 2 
000319
f. Plaintiffs Stevensons' Memorandum in Opposition to Windermere' s Motion for 
Summary Judgment, filed May 21, 2010. 
g. Windermere's Reply Memorandum m Support of its Motion for Summary 
Judgment, filed May 28, 2010. 
h. Memorandum of Costs and Attorney Fees, filed August 16, 2010. 
1. Affidavit of John R. Jameson re: Costs and Attorney Fees, filed August 16, 2010. 
J. Affidavit of Jason S. Risch re: Costs and Attorney Fees, filed August 16, 2010. 
k. Supplemental Affidavit of John R. Jameson re: Costs and Attorney Fees,. filed 
September 16, 2010. 
1. Supplemental Affidavit of Jason S. Risch re: Costs and Attorney Fees, filed 
September 16, 2010. 
6. I certify: 
a. That a copy of this notice of appeal has been served on each reporter of whom a 
transcript has been requested as named below at the address set out below: 
Robin Lee (for July 15, 2010 hearing) 
Tucker and Associates 
605 West Fort Street 
P.O. Box 1625 
Boise, ID 83 70 I 
Kim Madsen (for September 16, 2010 hearing) 
Judge Copsey's Chambers 
Ada County Courthouse 
200 W. Front Street 
Boise, ID 83 702-7300 
b. That the clerk of the district court has been paid the estimated fee for preparation 
of the additional documents requested in the cross-appeal. 
c. That service has been made upon all parties required to be served pursuant to Rule 
20, I.A.R. 
NOTICE OF CROSS-APPEAL - Page 3 
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d. That all appellate filing fees have been paid. 
e. That service has been made upon all other parties required, to wit: 
Thomas and Vicki Stevenson 
c/o Robert B. Burns 
MOFFATT THOMAS BARRETT ROCK 
& FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
323 Jefferson, LLC 
c/o Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
1015 West Hays Street 
Boise, ID 83 702 
Dan Givens 
c/o Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83702 
DA TED This 26th day of October, 2010. 
NOTICE OF CROSS-APPEAL - Page 4 
RISCH PISCA, PLLC 
Attorneys for Defendants, 
Windennere Real Estate/Capital Group Inc. 
000321
CERTIFICATION 
Steve Osburn, being first duly sworn upon oath, deposes and says: 
That Windemere Real Estate/Capital Group, Inc. is the cross-appellant in the above 
entitled cross-appeal and that all statements in this notice of cross-appeal are true and correct to 
the best of his knowledge and belief. 
DATED this 26th day of October, 2010. 
WINDERMERE REAL EST A TE/ 
CAPITAL GROUP, INC. 
~~b~um4 , o4 yJ~~~::......:__ 
SUBSCRIBED AND SWORN TO BEFORE ME This 26th day of October, 2010. 
Residing at: ~)OI ~ , Idaho 
My Commission Expires: J -/ 3 -J .3 
NOTICE OF CROSS-APPEAL - Page 4 
000322
CERTIFICATE OF SERVICE 
I hereby certify that on the 26th day of October, 2010, I caused to be served a true and 
correct copy of the foregoing NOTICE OF CROSS-APPEAL as follows: 
Robert B. Bums 
MOFFATT THOMAS BARRETT ROCK & 
FIELDS CHARTERED 
101 S Capitol Blvd, 10th Fl 
PO Box 829 
Boise, ID 83701-0829 
Stephen A. Bradbury 
WILLIAMS BRADBURY, P.C. 
IO 15 West Hays Street 
Boise, ID 83702 
Dick Mollerup 
MUELEMAN MOLLERUP 
755 W. Front St., Ste. 200 
Boise, ID 83702 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 385-5384 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 344-0077 
[ ] Overnight Mail 
[ ] U.S. Mail (postage prepaid) 
[ ] Hand Delivery 
[ x] Facsimile (208) 336-9712 
[ ] Overnight Mail 
e hRaymond 
Legal Assistant for Risch Pisca, PLLC 



























TO: Clerk of the Court 
Idaho Supreme Court 
451 West State Street 
Boise, Idaho 83720 
N(j ------- - - -------------
' , 
NOV 2 3 201J 
J. 0/NiJ NA,iARfiO, Clerk 
By BAAOLl!Y J. THIE:S 
Ol!t'U1Y 







( 3 2 3 JEFFERSON 
NOTICE OF TRANSCRIPT LODGED 
Notice is hereby given that on November 4, 2010, I 
lodged a corrected appeal transcript of 26 pages in 
length for the above-referenced appeal with the District 
Court Clerk of the County of Ada in the 4th Judicial 
District 
This transcript contains hearings held on 
... September 1 6 , 2 O 1 O 
~·Wl1vk __ ~ 1f~MADSEN 
Ada County Courthouse 
200 West Front Street 




Stephen W. Kenyon 
Clerk of Supreme Court 
451 W State Street 
Boise, Idaho 83720 
-~ 
N(J,. _ __._.,. ... _,.... - STffl"i 
6: 00 FiL;~!:, 
/1.M.----· ·····-~·-· . ··----
NOV 2 3 2010 
J. 0,\\/iD NA\iARFiO, Clerk 
By BRADLEY J. THIES 
DE!"UTV 
In re: Thomas E. Stevenson v. 323 Jefferson, Docket No. 38121-2010 
Notice is hereby given that on Friday, October 15, 2010, I lodged a 
transcript of 44 pages in length for the above-referenced appeal with 
the district court clerk of Ada County in the Fourth Judicial District. 
The following files were lodged: 
Proceeding 7/15/2010 
David Cromwell 
Tucker & Associates 
cc: kloertscher@idcourts.net 
PDF format of completed files emailed to Supreme Court 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appellants-Cross Respondents, 
vs. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Defendant-Respondent-Cross Appellant, 
and 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Defendand. 
Supreme Court Case No. 38121 
CERTIFICATE OF EXHIBITS 
I, J. DAVID NAY ARRO, Clerk of the District Court of the Fourth Judicial District of the 
State ofldaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 23rd day of November, 2010. 
CERTIFICATE OF EXHIBITS 
J. DAVID NAVARRO 





IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appellants-Cross Respondents, 
vs. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Defendant-Respondent-Cross Appellant, 
and 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Defendand. 
Supreme Court Case No. 38121 
CERTIFICATE OF SERVICE 
I, J. DA YID NAVARRO, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
to each of the Attorneys of Record in this cause as follows: 
ROBERT B. BURNS 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
Date of Service: DEC O 6 2010 --------
CERTIFICATE OF SERVICE 
JASON R. RISCH 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
J. DAVID NAVARRO 
Clerk of the District Court 
, 
000327
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS E. STEVENSON and VICKI JAN 
STEVENSON, husband and wife, 
Plaintiffs-Appellants-Cross Respondents, 
vs. 
WINDERMERE REAL ESTATE/CAPITAL 
GROUP, INC., an Idaho corporation, 
Defendant-Respondent-Cross Appellant, 
and 
323 JEFFERSON LLC, an Idaho limited liability 
company, 
Defendand. 
Supreme Court Case No. 38121 
CERTIFICATE TO RECORD 
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the 
State ofldaho, in and for the County of Ada, do hereby certify that the above and foregoing 
record in the above-entitled cause was compiled and bound under my direction as, and is a tme 
and correct record of the pleadings and documents that are automatically required under Rule 28 
of the Idaho Appellate Rules, as well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
5th day of October, 2010. 
CERTIFICATE TO RECORD 
J. DAVID NA VARRO 
Clerk of the District Court 
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